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I. Introduction – Statement Of Counsel (Purposes For Reconsideration) 

 Pursuant to this Court’s October 19, 2022, Information Regarding Judgment 

and Post-Judgment Proceedings instructions [D.E. 36-2], undersigned counsel states 

that this Court’s October 19, 2022, Memorandum [D.E. 36-1] (“Memorandum”) 

dismissing the appeal of Plaintiff / Appellant, Jason Fyk (“Fyk”), on sua sponte 

“untimeliness” grounds appears to be based on this Court’s misstatement of Fyk’s 

procedural history, omitting, for example, any consideration of the time in which 

Fyk’s petition for writ of certiorari was pending, which was filed with the Supreme 

Court of the United States (“SCOTUS”) on November 2, 2020, assigned Case No. 

20-632 and placed on the SCOTUS docket on November 10, 2020, and not accepted 

for consideration by SCOTUS (petition for writ of certiorari denied without 

discussion) on January 11, 2021. Accordingly, this Motion for Reconsideration is 

filed by Fyk on the following grounds, and discussed in greater detail below:1  

                                                           
1 “It is the duty of a good judge to enlarge or extend justice.” 1 Burr. 304, 

https://thelawdictionary.org/boni-judicis-est-ampliare-justitiam/ “A good judge 

should do nothing of his own arbitrary will, nor on the dictate of his personal 

inclination, but should decide according to law and justice.” 7 Sir Edward Coke’s 

English King’s Bench Reports 27A. “The main object[ive] of [the judiciary] is the 

protection and preservation of personal rights, private property, and public liberties, 

and upholding the law of God.” American Maxim 51p. The Memorandum’s 

“disposition” of the subject appeal contravenes all such maxims.  
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(a) This Court wrongly overlooked (or misconstrued) material points of fact. 

More specifically and discussed further below, this Court’s Memorandum 

“recitation” of Enigma-usage2 chronology leading up to Fyk’s Rule 60(b) District 

Court proceedings and underlying this Court’s sua sponte “time-barred” 

Memorandum adjudication (i.e., this Court’s view of purported Fyk “delay” in 

introducing the controlling authority of Enigma in District Court reconsideration 

proceedings) is factually incorrect.  

(b) Changes in law occurred after initiation of the subject appeal that were not 

addressed by this Court.3 More specifically and discussed further below, the 

                                                           
2 Enigma Software Group USA, LLC v. Malwarebytes, Inc., 946 F.3d 1040 (9th Cir. 

2019), cert. denied via Malwarebytes, Inc. v. Enigma Software Group USA, LLC, 

141 S.Ct. 13 (2020).  

3 See [D.E. 29] (calling this Court’s attention to Rumble, Inc. v. Google, LLC, No. 

21-cv-00229-HSG (N.D. Cal. July 29, 2022), in and of itself warranting this Court’s 

overturning the District Court’s November 1, 2021, Order [D.E. 51] (denying Fyk 

deserved Rule 60(b) relief) in this matter and remanding this case on anti-

competitive animus grounds argued by Fyk within the ER such that this case finally 

proceeds on the merits over four years in); see also [D.E. 26] (calling this Court’s 

attention to Jarkesy v. SEC, No. 20-61007 (5th Cir. May 18, 2022), in and of itself 

warranting this Court’s overturning the District Court’s November 1, 2021, Order 

[D.E. 51 (denying Fyk deserved Rule 60(b) relief) in this matter and remanding this 

case on intelligible principle grounds argued by Fyk within the ER such that this 

case finally proceeds on the merits over four years in); see also [D.E. 15] (calling 

this Court’s attention to yet another Justice Clarence Thomas statement in Doe v. 

Facebook, Inc., 595 U.S. ____, 2022 WL 660628 (Mar. 7, 2022), mirroring Justice 

Thomas October 13, 2020, Enigma statement and in and of itself warranting this 

Court’s overturning the District Court’s November 1, 2021, Order [D.E. 51] 

(denying Fyk deserved Rule 60(b) relief) in this matter and remanding this case on 

the true / accurate view of Section 230 immunity within an anti-competitive animus 

setting, just like Enigma, argued by Fyk within the ER such that this case finally 
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supplemental cases submitted by Fyk post-appeal warranted, irrespective of Enigma, 

this Court’s remand of this case back to the District Court to finally proceed on the 

merits (in a long overdue Due Process vein),4 over four years after Fyk’s August 

2018 commencement of litigation against Defendant / Appellee, Facebook, Inc. 

(“Facebook”) based on Facebook’s anti-competitive conduct (among other illegal 

conduct) committed in 2016 and perpetrated by Facebook ever since against Fyk 

(and millions of others Americans, for that matter) largely (if not entirely) because 

of the California district courts’ dissonant treatment  of Title 47, United States Code, 

Section 230, Communications Decency Act (“CDA” or “Section 230”) “immunity” 

… until Enigma.5 

                                                           

proceeds on the merits over four years in). And we did not burden this Court with 

the filing of additional, supplemental case law post-dating initiation of this appeal 

because we were cognizant of the judiciary’s general preference to not be peppered 

by supplemental case law.  

4 “It is axiomatic that one has standing to litigate his or her own due process rights.” 

Campbell v. Louisiana, 523 U.S. 392, 400 (1998). Indeed, “[i]t has long been 

received a rule, that no one is to be condemned … or deprived of his property in any 

judicial proceeding, unless he has had an opportunity of being heard… ,” Broom, 

Herbert, LL.D., A Selection of Legal Maxims, 112 (7th Am. Ed., T. & J.W. & Co., 

1874) (internal citations omitted), contrary to the California courts never truly 

hearing Fyk (yet condemning him, in Enigma repugnant fashion, to boot) for four-

plus-years.  

5 See Fyk v. United States of America, No. 22-cv-01144-RC (D.D.C. Apr. 2022), a 

copy of which is attached hereto as Exhibit 1 (inclusive of Exhibits A-C, but sans 

Exhibits D-JJ due to size) for the Court’s ease of reference. Fyk has never stopped 

fighting for justice / equity / constitutional rights to prevail. See, e.g., Ex. 1 

(simultaneously pursued by Fyk alongside District Court reconsideration efforts and 

this appeal because Fyk has never even been given an opportunity to amend his 
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(c) The substantive result of this Court’s October 19, 2022, sua sponte 

“discretionary” “timing” (i.e., non-substantive) decision inflicted upon Fyk conflicts 

with another Court decision – this Court knew of Enigma well before Fyk (as more 

thoroughly discussed / demonstrated below) and yet inexplicably did not afford Fyk 

the benefit of Enigma (and / or the aforementioned supplemental case law filed 

during the pendency of this appeal, see n. 3, supra, which this Court cannot 

legitimately question the “timing” of) by remanding this case to the District Court 

to finally proceed on the merits in a constitutionally guaranteed Due Process fashion. 

And, although not specifically noted in the “Purpose” section of Information 

Regarding Judgment and Post-Judgment Proceedings [D.E. 36-2] directives, we 

would be remiss if this Motion for Reconsideration of [D.E. 36-1] did not note the 

perpetuation (via the Memorandum) of four-plus-years of constitutional right 

                                                           

complaint after a summary dismissal at the pleading stage, before or after Enigma 

became the controlling authority in the Ninth Circuit.  This Court’s Memorandum 

perpetuates the deprivation of Fyk’s Due Process right by failing to provide any 

recourse to Appellant to petition the District Court to apply Ninth Circuit law that 

was finally determinative after Malwarebytes’ SCOTUS petition was denied, and 

Enigma became controlling authority. We request that this Court review the 

procedural history and return this matter to the District Court to finally afford Fyk 

his Due Process rights (progression on the merits). The District Court’s reason for 

its November 1, 2021, Order (denying Fyk deserved Rule 60(b) relief) leading to 

this appeal did not mention the “timing” of Enigma usage in Fyk’s reconsideration 

endeavor. And Facebook’s 60(b) briefing arguments leading to the District Court’s 

November 1, 2021, Order did not include the “timing” of Enigma (nor mention any 

prejudice suffered from the “timing” of Enigma) usage in Fyk’s reconsideration 

endeavor. 
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deprivation, injustice, and inequity suffered by Fyk in California, as promotion of 

justice / equity and preservation of constitutional rights should always be foremost 

“purposes” of all Judges. 

II. This Court’s Memorandum Misstates The Chronology Of Appellant’s 

Case History In The Context Of The Parallel Enigma Appeal  

 

The Memorandum revolves around this misnomer: “Fyk offers no excuse for 

th[e] significant delay [of Enigma usage] and we see no reason why he could not 

have either raised his Enigma argument in his first appeal or made his Rule 60(b) 

motion much earlier.” [D.E. 36-1] at 3. Moreover, the “untimeliness” finding within 

the Memorandum was sua sponte – the District Court’s November 1, 2021, Order 

(18-cv-05159-JSW, [D.E. 51]) denying Fyk’s Motion for Relief Pursuant to Fed. R. 

Civ. P. 60(b) to Vacate and Set Aside Entry of Judgment [D.E. 46] had nothing to 

do with the timing of Fyk’s Rule 60(b) efforts, and Facebook’s Rule 60(b) briefing 

[D.E. 47] did not advance any arguments as to the timing of Fyk’s Rule 60(b) efforts 

or as to any supposed prejudice (because there was none) suffered by Facebook as a 

result of the “timing” of Fyk’s Rule 60(b) proceedings.  

Had this Court accurately stated the true chronology leading up to Fyk’s Rule 

60(b) efforts in the District Court that led to this appeal (or stuck to what was actually 
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at issue in the District Court, which was not “timing”),6 this Court should not have 

summarily dismissed Fyk’s appeal by purporting to “affirm” the District Court’s 

November 1, 2021, Order.7 This Court should now do the right thing – remand Fyk’s 

case to the District Court to finally proceed on the merits.   

Fyk has pursued Section 230 immunity-oriented justice for well over four 

years, starting in the Northern District of California, 18-cv-05159-JSW in August 

2018. Facebook’s actions are the sin qua non of the anti-competitive animus alleged 

in Fyk’s Verified Complaint that this Court’s Enigma decision (initially entered by 

                                                           
6 “It is improper to give judgement or pass sentence without looking at the whole 

case,” 8 Sir Edward Coke’s English King’s Bench Reports 117b, as this Court’s 

aberrant chronological recitation did.  

7 “Purporting to ‘affirm’” because, again, this Court’s Memorandum was no 

affirmation at all, it was a sua sponte dismissal of the merits of the subject appeal – 

the merits being that Enigma stands for what Fyk’s appellate briefing and 

supplemental filings (and District Court briefing leading to this appeal, for that 

matter) say Enigma stands for in the CDA “immunity” vein (lest the “Good 

Samaritan” intelligible principle overarching all of Section 230(c) was / is 

Congressional fluff, which it was / is most certainly not, see, e.g., Dept. of Defense 

v. FLRA, 114 S.Ct. 1006, 1014 (1994) (“We have stated time and again that courts 

must presume that a legislature says in a statute what it means and means in a statute 

what it says there”, internal quotation omitted); see also, e.g., 6 Sir Edward Coke’s 

English King’s Bench Reports 65 (“A general rule is to be understood generally”); 

see also, e.g., Jarkesy [D.E. 26]), not for District Court’s November 1, 2021, Order’s 

narrowed / strained view that Enigma somehow stands for the proposition that the 

“Good Samaritan” general provision / intelligible principle does not apply generally 

to Section 230(c) but rather somehow only applies to part of Section 230(c)(2). This 

Court knows that Fyk is correct as to the proper application of the Court’s Enigma 

holding(s), but for some unknown reason refuses to so declare for Fyk in the 

Facebook matter as it declared for Enigma in the Malwarebytes matter. 

Case: 21-16997, 11/02/2022, ID: 12578922, DktEntry: 37-1, Page 10 of 20
(10 of 184)



7 
 

this Court on September 12, 2019, amended by this Court on December 31, 2019, 

made a “take effect” “mandate” by this Court on January 8, 2020, and not fully 

solidified until the SCOTUS’ October 13, 2020, denial of Malwarebytes’ petition 

for writ of certiorari)8 clarified well after Fyk’s case was dismissed on June 18, 2019, 

by the District Court, and his subsequent appeals underscore the deprivation of 

constitutionally protected rights of David (Fyk) in this David versus Goliath 

(Facebook) tragedy. 

Contrary to the Memorandum’s sua sponte / off-brief “timing”-oriented 

make-believe, Fyk did not “wait” any (appreciable) amount of time before bringing 

the Enigma decision to the District Court’s attention and / or there was certainly no 

“significant delay” in Fyk’s making use of Enigma immediately upon learning of 

same. Fyk was entirely unaware of the Enigma case until October 14, 2020;9 i.e. Fyk 

learned of this Court’s Enigma decision only one day after the SCOTUS denied 

Malwarebytes’ petition (October 13, 2020), which such SCOTUS petition denial 

                                                           
8 Of note, these dates do not correlate with publically viewable / readily findable 

dates (like Westlaw publication dates, for example), which such dates postdated 

these dates.  

9 See November 2, 2022, Fyk Declaration attached hereto as Exhibit 2 and 

incorporated fully herein by reference. Undersigned counsel hereby certifies, as an 

officer of twenty-plus courts across the nation in good standing in all spanning a 

fifteen-plus-year career, that undersigned counsel’s (un)awareness of Enigma 

tracked Fyk’s (un)awareness of same, as neither Fyk nor undersigned counsel 

possess crystal balls revealing what is transpiring in every case in every court across 

the nation by the minute, day, or even month.   
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solidified this Court’s January 8, 2020, “take effect” “mandate” of its December 31, 

2019, amended Enigma decision; i.e., only one day after the “Good Samaritan” 

general provision / intelligible principle (CDA immunity threshold consideration 

overarching all of Section 230(c)) became settled law vis-à-vis SCOTUS’ denial of 

Malwarebytes’ petition.10  

Simply put, Fyk did not “wait” to include the Enigma decision in his SCOTUS 

petition for writ of certiorari, which was filed a mere nineteen days after he learned 

of the Enigma case (i.e., Fyk timely employed Enigma in the proceedings that were 

then before him – petition for writ of certiorari to SCOTUS). Indeed, Fyk’s SCOTUS 

petition was ready to be filed in mid-October 2020 following this Court’s decision 

on Fyk’s first appeal and this Court’s rejection of Fyk’s request for en banc 

consideration following this Court’s first appeal decision; but, when Fyk learned of 

Enigma (again, October 14, 2020, see Ex. 2), his SCOTUS petition was revised to 

                                                           
10 Fyk’s arguments against Facebook’s CDA “immunity” are grounded in the CDA’s 

conferral of immunity, if and only if Facebook acted as a “Good Samaritan” but not 

if Facebook’s actions were motivated by commercial purposes; i.e., Fyk’s arguments 

say the same thing that this Court’s Enigma decision said months before this Court’s 

Enigma decision and years before the SCOTUS October 13, 2020, denial of 

Malwarebytes’ petition for writ of certiorari, thereby making the Ninth Circuit’s 

Enigma decision controlling authority; e.g., the “Good Samaritan” intelligible 

principle overarches all of Section 230(c) at the threshold, not just one subsection or 

another (Subsection 230(c)(1) or 230(c)(2) or whatever) as the District Court’s 

November 1, 2021, Order [D.E. 51] that is the subject of this appeal wrongly decided 

in wayward interpretation / application of Enigma.  
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apply Enigma therein; i.e., specifically because of Enigma, Fyk’s SCOTUS petition 

was filed in early-November 2020 rather than mid-October 2020.  

Fyk also did not “wait” to make the argument to the District Court in his timely 

Motion for Relief Pursuant to Fed. R. Civ. P. 60(b) to Vacate and Set Aside Entry 

of Judgment [D.E. 46] (the subject of this appeal), as that Motion was timely filed a 

mere two-and-a-half months after the SCOTUS decided to not take up Fyk’s 

petition, which was only a mere five months after Enigma actually became settled 

law via the SCOTUS’ October 13, 2020, denial of Malwarebytes’ petition for writ 

of certiorari. Prior to the SCOTUS’ solidification of this Court’s Enigma decision, 

the precedential worth of this Court’s Enigma decision was in question amidst 

Malwarebytes’ appeal to SCOTUS. In other words, Fyk acted entirely in good faith 

and timely under the circumstances. It is also why Facebook’s District Court Rule 

60(b) response [D.E. 47] did not challenge the timeliness of Fyk’s Motion for Relief 

Pursuant to Fed. R. Civ. P. 60(b) to Vacate and Set Aside Entry of Judgment [D.E. 

46] nor argue some sort of timing-based prejudice and why the District Court’s 

November 1, 2021, Order [D.E. 51] that is the subject of this appeal did not quarrel 

with the timing of Fyk’s Enigma usage. Again, only this Court’s sua sponte 
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Memorandum “affirmation” positing of a “timing” issue resulted in the continuing 

deprivation of Fyk’s Due Process rights.11  

Fyk acted entirely in good faith and as timely as possible (having addressed 

“Good Samaritanism” independent of Enigma knowledge and again immediately 

upon learning of Enigma), but to further expand on Fyk’s good faith actions and 

timeliness, here is the actual sequence of events (i.e., chronological parallel tracks 

between the Fyk case and the Enigma case supporting Fyk’s Motion for 

Reconsideration in the District Court):12 

 10-07-2016 – Enigma files complaint against Malwarebytes in the N.D. Cal. 

Court.  

 11-07-2017 – N.D. Cal. Court dismisses Enigma’s complaint.  

 11-21-2017 – Enigma appeals dismissal to the Ninth Circuit Court.  

 08-22-2018 – Fyk files complaint against Facebook in the N.D. Cal. Court. 

 04-02-2019 - Enigma files opening brief in the Ninth Circuit Court. 

 06-18-2019 – N.D. Cal Court dismisses Fyk’s complaint.  

 06-19-2019 – Fyk notices appeal in the Ninth Circuit Court.  

 09-12-2019 – Ninth Circuit overturns the N.D. Cal. Court’s dismissal of the 

Enigma case.  

 09-13-2019 – Malwarebytes files motion to enlarge en banc petition deadline.  

 09-18-2019 – Fyk files opening brief in the Ninth Circuit Court.  

 10-28-2019 – Malwarebytes files en banc petition in Ninth Circuit Court.  

                                                           
11 Fyk’s briefing in this Court did not address timing because District Court filings 

were already exhibits (ER) to filings in this Court, which is part of the record before 

this Court.  

12 Enigma filings / occurrences are in bold, whereas Fyk filings are not. And as to 

the following dates, see n. 8, supra. And, again, for what it is worth to this Court as 

to real world Fyk Enigma knowledge (we submit it should be worth something), see 

Ex. 2 and n. 9, supra.  
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 12-31-2019 – Ninth Circuit Court issues amended Enigma decision denying 

Malwarebytes en banc petition.  

 12-31-2019 – Fyk files his reply brief in Ninth Circuit Court.  

 01-03-2020 – Fyk files (corrected) reply brief in Ninth Circuit Court.  

 03-06-2020 – Malwarebytes files application to enlarge SCOTUS Cert to 05-

11-20 (granted), placing this Court’s Enigma decision in flux. 

 05-11-2020 – Malwarebytes files Petition for Writ of Certiorari with 

SCOTUS. Enigma went to the SCOTUS after Fyk’s Ninth Circuit briefing 

had been completed.  

 05-13-2020 – Enigma SCOTUS docketed. 

 06-12-2020 – Ninth Circuit Court denies Fyk’s appeal; i.e., affirms the N.D. Cal. 

Court’s dismissal of Fyk’s Verified Complaint without leave to amend.  

 06-26-2020 – Fyk timely files en banc petition with the Ninth Circuit Court.  

 07-21-2020 – Fyk en banc petition docketed. 

 07-30-2020 – Ninth Circuit Court denies Fyk’s en banc petition. 

 10-13-2020 – SCOTUS denied Malwarebytes’ petition for writ of certiorari, 

accompanied by a ten-page Statement from Justice Clarence Thomas 

expounding on what exactly CDA immunity is supposed to be; with 

SCOTUS’ denial of Malwarebytes’ petition, this Court’s Enigma decision 

became settled law. 

 10-14-2020 – In reality (whether or not this Court lends any credence to this 

truth), Fyk and undersigned counsel learn of Enigma for the first time. See Ex. 2.  

 11-02-2020 – Fyk files Petition for Writ of Certiorari in SCOTUS, incorporating 

the new Enigma affirmation (and Justice Thomas Statement) into such Petition.  

 11-10-2020 – Fyk’s SCOTUS Petition docketed.  

 01-11-2021 – SCOTUS decides to not consider Fyk’s Petition (SCOTUS denial 

entered 01-13-2021).  

 03-22-2021 – Fyk files 60(b) motion in N.D. Cal. Court, citing the now newly 

settled Ninth Circuit Enigma case law.  

 11-01-2021 – N.D. Cal Court, seven months later, denies Fyk’s 3-22-2021 60(b) 

Motion.  

 12-01-2021 – Fyk timely notices appeal with Ninth Circuit Court.  

 12-21-2021 – Notice of appeal docketed.  

 03-03-2022 – Fyk timely files opening brief in this second Ninth Circuit appeal, 

and in following weeks Fyk timely files supplemental case law, see n. 3, supra.  

 04-26-2022 – Fyk files CC in the D.D.C. Court. See Ex. 1.  
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 10-19-2022 – Over seven months after the filing of Fyk’s opening brief, Ninth 

Circuit Court denies Fyk’s appeal predicated on a three page, non-substantive sua 

sponte “timing” “basis.” 

The accurate chronology above reflects the parallel procedural tracks between 

the Malwarebytes’ appeal and Fyk’s appeal demonstrating that Fyk timely moved 

for reconsideration before the District Court, and before this Court. Fyk has never 

been given the opportunity to amend his pleadings or be heard in oral argument. Fyk 

was entitled to apply the controlling authority (Enigma) to his case, once it became 

settled law in October 2020. And contrary to the “untimely” sua sponte 

Memorandum conclusion, Fyk promptly put Enigma to use in the District Court 

reconsideration proceedings following the SCOTUS’ January 2021 denial of his 

petition for writ of certiorari, and the subject appeal is centered on the District 

Court’s improperly narrow interpretation / application of Enigma. 

III. Changes In Law Post-Appeal Were Overlooked By This Court – 

Assuming Arguendo Fyk’s Use Of Enigma Was Somehow “Tardy,” The 

Supplemental Case Law Submitted By Fyk Post-Appeal Was Timely 

 

Even if this Court, after reviewing the above full / in-context / accurate 

chronology of Fyk and Enigma proceedings, still somehow believes Fyk delayed 

seeking 60(b) reconsideration relief in the District Court by way of Enigma 

(notwithstanding Fyk’s pursuing the equivalent of same via petition for writ of 

certiorari to the SCOTUS a mere couple weeks after SCOTUS’ October 13, 2020, 

solidification of this Court’s Enigma decision and Justice Thomas’ insightful 
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associated Statement), one only need review all of Fyk’s supplemental filings (see 

n. 3, supra), which attempted time and again to highlight the requisite determination 

of “Good Samaritan” to entitle Facebook to CDA immunity, and which warranted 

in and of themselves this Court’s overturning the District Court’s November 1, 2021, 

Order and remanding for merits-based progression grounded in preservation of 

justice, equity, and constitutionally guaranteed rights. This Court does not address, 

nor could it, that Fyk’s supplemental filings were timely. This Court’s October 19, 

2022, “Affirmation” not even mentioning Fyk’s myriad supplemental filings 

strongly suggests that this Court completely ignored same (along with the rest of the 

actual substance of briefing filed in this appeal and contained within the incorporated 

ER). The supplemental filings noted in footnote 3 above where not rebutted by 

Facebook, nor did this Court ever quarrel with same. The supplemental filings were 

fair game, and must be considered by this Court within the confines of this Motion 

for Reconsideration unlike the Court’s failure to consider same in rendering its 

incorrect October 19, 2022, Enigma “timing” decision. Again, those decisions alone 

(irrespective of this Court’s decision to discriminate against Fyk by not affording 

Fyk the same CDA non-immunity justice it afforded Enigma despite this Court’s 

knowing of Enigma well before Fyk because Enigma was this Court’s decision) 

warrant this Court’s overturning its October 19, 2022, “Affirmation” and remanding 

this matter to the District Court for progression on the merits nearly fifty-one months 
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after Fyk sued Facebook for the Social Media Giant’s blatant anti-competitive illegal 

conduct (among other illegal conduct), which by its nature could not be entitled to 

Section 230 immunity.  

IV. This Court’s Memorandum “Affirmation” Conflicts With Another 

Court Decision – This Court Knew Of Enigma Well Before Fyk And Yet 

Still Decided Fyk’s Case Differently Than Enigma’s Case (The Outcome 

Of The Fyk Case Conflicts With The Outcome Of The Enigma Case, In 

A Prima Facie Judicial Elevation Of “Form” Over Function In 

Contravention Of Justice, Equity, And Constitutional Rights)  

 

On substance, the Court’s October 19, 2022, “Affirmation” has resulted in 

two cases involving the same issue (the breadth, or lack of breadth, of CDA 

immunity for Big Tech abusers like Facebook) “ending” entirely differently / 

irreconcilably – Fyk being deprived of justice, equity, and constitutional rights 

compared to Enigma enjoying same … all at the hands of this Court and the District 

Court.13 That cannot rightly be, especially predicated on the selective / truncated / 

out-of-context / uninformed / non-substantive “timing” “reason” around which this 

Court’s October 19, 2022, “Affirmation” (rather, October 19, 2022, sua sponte 

                                                           
13 “Nothing in law is more intolerable than that the same case or matter [being 

subjected to] different views of law [within the same Court].” 4 Sir Edward Coke’s 

English King’s Bench Reports 93.  Rather, the same reason, warrants the same law. 

See Charles River Bridge v. Warren Bridge, 36 U.S. (11 Pet.) 420 (1837). Put yet 

another way, “[o]f [respecting] like things, [in like cases,] the judgment is to be the 

same.” 7 Sir Edward Coke’s English King’s Bench Reports 18.  Put yet another way, 

“[t]he law rejects … contradictory, and incongruous things.” Jenkins’ Eight 

Centuries of Reports, English Exchequer at 133.   
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manufacturing) revolves. This Motion for Reconsideration should be granted; i.e., 

this Court should reverse its October 19, 2022, non-substantive “Affirmation;” i.e., 

this Court should reverse the District Court’s November 1, 2021, Order by saying 

that Enigma means the same thing for Fyk that it meant for Enigma. In so doing, this 

Court will no longer be promoting the deprivation of constitutional rights, justice, 

and equity.14  

 WHEREFORE, Plaintiff / Appellant, Jason Fyk, requests entry of an Order 

reversing this Court’s October 19, 2022, “Affirmation,” overturning the District 

Court’s November 1, 2021, Order denying Fyk deserved 60(b) relief, remanding this 

case to the District Court to finally proceed on the merits, and affording any other 

relief to Fyk that this Court deems equitable, just, and / or proper.  

CERTIFICATE OF COMPLIANCE 

 

 Undersigned counsel certifies that this Motion for Reconsideration complies 

with the Court’s Information Regarding Judgment and Post-Judgment Proceedings 

instructions. See [D.E. 36-2] (Oct. 19, 2022) (e.g., this Motion was filed within 

                                                           
14 Lady Justice was blind, but for a reason. This Court’s vision, however, should be 

20/20, especially within the hindsight opportunity for this Court that is this Motion 

for Reconsideration. “Where the ordinary remedy fails, we must have recourse to 

what is extraordinary.” See, inter alia, Black’s Law Dictionary at 1002 (2d ed., 1910) 

The ordinary remedy would have been the Court’s doing the right thing via the 

Memorandum, whereas the extraordinary remedy that must now occur is this Court’s 

reversing its Memorandum and contemporaneously remanding this case to the 

District Court to finally progress on the merits.  
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fourteen days of the Court’s October 19, 2022 “Affirmation,” this Motion does not 

exceed 15-pages, and this Motion otherwise complies with other Federal Rules of 

Appellate Procedure dictates such as font size and formatting).   

Dated:  November 2, 2022.    Submitted By:  

       /s/ Jeffrey L. Greyber    

       Jeffrey L. Greyber, Esq. 

       Callagy Law, P.C. 

       P.O. Box 741214    

       Boynton Beach, FL  33474 

       jgreyber@callagylaw.com 

       (201) 261-1700 (o) 

(201) 549-8753 (f) 

 

Local Counsel:  

 

       Constance J. Yu, Esq. 

       Putterman / Yu / Wang, LLP 

       345 California St., Ste 1160 

       San Francisco, CA  94104-2626 

       cyu@plylaw.com 

       (415) 839-8779 (o) 

(415) 737-1363 (f) 

       Attorneys for Plaintiff-Appellant, Fyk 

 

CERTIFICATE OF SERVICE 

 

 I hereby certify that on November 2, 2022, I electronically filed the foregoing 

with the Clerk of Court for the United States Court of Appeals for the Ninth Circuit 

by using the appellate CM / ECF system. Participants in the case who are registered 

CM / ECF users will be served by the appellate CM / ECF system. 

/s/ Jeffrey L. Greyber   

       Jeffrey L. Greyber, Esq. 
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Page 80 TITLE 47—TELEGRAPHS, TELEPHONES, AND RADIOTELEGRAPHS § 230 

1 So in original. Probably should be ‘‘subparagraph (A).’’ 

(3) Joint board 

The Commission shall convene a Federal- 
State joint board to recommend appropriate 
changes to part 36 of the Commission’s rules 
with respect to recovery of costs pursuant to 
charges, practices, classifications, and regula-
tions under the jurisdiction of the Commis-
sion. 

(June 19, 1934, ch. 652, title II, § 229, as added 
Pub. L. 103–414, title III, § 301, Oct. 25, 1994, 108 
Stat. 4292.) 

REFERENCES IN TEXT 

The Communications Assistance for Law Enforce-

ment Act, referred to in subsecs. (a) and (e), is title I 

of Pub. L. 103–414, Oct. 25, 1994, 108 Stat. 4279, which is 

classified generally to subchapter I (§ 1001 et seq.) of 

chapter 9 of this title. For complete classification of 

this Act to the Code, see Short Title note set out under 

section 1001 of this title and Tables. 
This chapter, referred to in subsecs. (d) and (e)(2), was 

in the original ‘‘this Act’’, meaning act June 19, 1934, 

ch. 652, 48 Stat. 1064, known as the Communications Act 

of 1934, which is classified principally to this chapter. 

For complete classification of this Act to the Code, see 

section 609 of this title and Tables. 

§ 230. Protection for private blocking and screen-
ing of offensive material 

(a) Findings 

The Congress finds the following: 
(1) The rapidly developing array of Internet 

and other interactive computer services avail-
able to individual Americans represent an ex-
traordinary advance in the availability of edu-
cational and informational resources to our 
citizens. 

(2) These services offer users a great degree 
of control over the information that they re-
ceive, as well as the potential for even greater 
control in the future as technology develops. 

(3) The Internet and other interactive com-
puter services offer a forum for a true diver-
sity of political discourse, unique opportuni-
ties for cultural development, and myriad ave-
nues for intellectual activity. 

(4) The Internet and other interactive com-
puter services have flourished, to the benefit 
of all Americans, with a minimum of govern-
ment regulation. 

(5) Increasingly Americans are relying on 
interactive media for a variety of political, 
educational, cultural, and entertainment serv-
ices. 

(b) Policy 

It is the policy of the United States— 
(1) to promote the continued development of 

the Internet and other interactive computer 
services and other interactive media; 

(2) to preserve the vibrant and competitive 
free market that presently exists for the 
Internet and other interactive computer serv-
ices, unfettered by Federal or State regula-
tion; 

(3) to encourage the development of tech-
nologies which maximize user control over 
what information is received by individuals, 
families, and schools who use the Internet and 
other interactive computer services; 

(4) to remove disincentives for the develop-
ment and utilization of blocking and filtering 

technologies that empower parents to restrict 
their children’s access to objectionable or in-
appropriate online material; and 

(5) to ensure vigorous enforcement of Fed-
eral criminal laws to deter and punish traf-
ficking in obscenity, stalking, and harassment 
by means of computer. 

(c) Protection for ‘‘Good Samaritan’’ blocking 
and screening of offensive material 

(1) Treatment of publisher or speaker 

No provider or user of an interactive com-
puter service shall be treated as the publisher 
or speaker of any information provided by an-
other information content provider. 

(2) Civil liability 

No provider or user of an interactive com-
puter service shall be held liable on account 
of— 

(A) any action voluntarily taken in good 
faith to restrict access to or availability of 
material that the provider or user considers 
to be obscene, lewd, lascivious, filthy, exces-
sively violent, harassing, or otherwise objec-
tionable, whether or not such material is 
constitutionally protected; or 

(B) any action taken to enable or make 
available to information content providers 
or others the technical means to restrict ac-
cess to material described in paragraph (1).1 

(d) Obligations of interactive computer service 

A provider of interactive computer service 
shall, at the time of entering an agreement with 
a customer for the provision of interactive com-
puter service and in a manner deemed appro-
priate by the provider, notify such customer 
that parental control protections (such as com-
puter hardware, software, or filtering services) 
are commercially available that may assist the 
customer in limiting access to material that is 
harmful to minors. Such notice shall identify, or 
provide the customer with access to information 
identifying, current providers of such protec-
tions. 

(e) Effect on other laws 

(1) No effect on criminal law 

Nothing in this section shall be construed to 
impair the enforcement of section 223 or 231 of 
this title, chapter 71 (relating to obscenity) or 
110 (relating to sexual exploitation of children) 
of title 18, or any other Federal criminal stat-
ute. 

(2) No effect on intellectual property law 

Nothing in this section shall be construed to 
limit or expand any law pertaining to intellec-
tual property. 

(3) State law 

Nothing in this section shall be construed to 
prevent any State from enforcing any State 
law that is consistent with this section. No 
cause of action may be brought and no liabil-
ity may be imposed under any State or local 
law that is inconsistent with this section. 

(4) No effect on communications privacy law 

Nothing in this section shall be construed to 
limit the application of the Electronic Com-
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Page 81 TITLE 47—TELEGRAPHS, TELEPHONES, AND RADIOTELEGRAPHS § 231 

munications Privacy Act of 1986 or any of the 
amendments made by such Act, or any similar 
State law. 

(f) Definitions 

As used in this section: 

(1) Internet 

The term ‘‘Internet’’ means the inter-
national computer network of both Federal 
and non-Federal interoperable packet 
switched data networks. 

(2) Interactive computer service 

The term ‘‘interactive computer service’’ 
means any information service, system, or ac-
cess software provider that provides or enables 
computer access by multiple users to a com-
puter server, including specifically a service or 
system that provides access to the Internet 
and such systems operated or services offered 
by libraries or educational institutions. 

(3) Information content provider 

The term ‘‘information content provider’’ 
means any person or entity that is respon-
sible, in whole or in part, for the creation or 
development of information provided through 
the Internet or any other interactive com-
puter service. 

(4) Access software provider 

The term ‘‘access software provider’’ means 
a provider of software (including client or 
server software), or enabling tools that do any 
one or more of the following: 

(A) filter, screen, allow, or disallow con-
tent; 

(B) pick, choose, analyze, or digest con-
tent; or 

(C) transmit, receive, display, forward, 
cache, search, subset, organize, reorganize, 
or translate content. 

(June 19, 1934, ch. 652, title II, § 230, as added 
Pub. L. 104–104, title V, § 509, Feb. 8, 1996, 110 
Stat. 137; amended Pub. L. 105–277, div. C, title 
XIV, § 1404(a), Oct. 21, 1998, 112 Stat. 2681–739.) 

REFERENCES IN TEXT 

The Electronic Communications Privacy Act of 1986, 

referred to in subsec. (e)(4), is Pub. L. 99–508, Oct. 21, 

1986, 100 Stat. 1848, as amended. For complete classi-

fication of this Act to the Code, see Short Title of 1986 

Amendment note set out under section 2510 of Title 18, 

Crimes and Criminal Procedure, and Tables. 

CODIFICATION 

Section 509 of Pub. L. 104–104, which directed amend-

ment of title II of the Communications Act of 1934 (47 

U.S.C. 201 et seq.) by adding section 230 at end, was exe-

cuted by adding the section at end of part I of title II 

of the Act to reflect the probable intent of Congress 

and amendments by sections 101(a), (b), and 151(a) of 

Pub. L. 104–104 designating §§ 201 to 229 as part I and 

adding parts II (§ 251 et seq.) and III (§ 271 et seq.) to 

title II of the Act. 

AMENDMENTS 

1998—Subsec. (d). Pub. L. 105–277, § 1404(a)(3), added 

subsec. (d). Former subsec. (d) redesignated (e). 

Subsec. (d)(1). Pub. L. 105–277, § 1404(a)(1), inserted ‘‘or 

231’’ after ‘‘section 223’’. 

Subsecs. (e), (f). Pub. L. 105–277, § 1404(a)(2), redesig-

nated subsecs. (d) and (e) as (e) and (f), respectively. 

EFFECTIVE DATE OF 1998 AMENDMENT 

Amendment by Pub. L. 105–277 effective 30 days after 

Oct. 21, 1998, see section 1406 of Pub. L. 105–277, set out 

as a note under section 223 of this title. 

§ 231. Restriction of access by minors to mate-
rials commercially distributed by means of 
World Wide Web that are harmful to minors 

(a) Requirement to restrict access 

(1) Prohibited conduct 

Whoever knowingly and with knowledge of 
the character of the material, in interstate or 
foreign commerce by means of the World Wide 
Web, makes any communication for commer-
cial purposes that is available to any minor 
and that includes any material that is harmful 
to minors shall be fined not more than $50,000, 
imprisoned not more than 6 months, or both. 

(2) Intentional violations 

In addition to the penalties under paragraph 
(1), whoever intentionally violates such para-
graph shall be subject to a fine of not more 
than $50,000 for each violation. For purposes of 
this paragraph, each day of violation shall 
constitute a separate violation. 

(3) Civil penalty 

In addition to the penalties under para-
graphs (1) and (2), whoever violates paragraph 
(1) shall be subject to a civil penalty of not 
more than $50,000 for each violation. For pur-
poses of this paragraph, each day of violation 
shall constitute a separate violation. 

(b) Inapplicability of carriers and other service 
providers 

For purposes of subsection (a) of this section, 
a person shall not be considered to make any 
communication for commercial purposes to the 
extent that such person is— 

(1) a telecommunications carrier engaged in 
the provision of a telecommunications service; 

(2) a person engaged in the business of pro-
viding an Internet access service; 

(3) a person engaged in the business of pro-
viding an Internet information location tool; 
or 

(4) similarly engaged in the transmission, 
storage, retrieval, hosting, formatting, or 
translation (or any combination thereof) of a 
communication made by another person, with-
out selection or alteration of the content of 
the communication, except that such person’s 
deletion of a particular communication or ma-
terial made by another person in a manner 
consistent with subsection (c) of this section 
or section 230 of this title shall not constitute 
such selection or alteration of the content of 
the communication. 

(c) Affirmative defense 

(1) Defense 

It is an affirmative defense to prosecution 
under this section that the defendant, in good 
faith, has restricted access by minors to mate-
rial that is harmful to minors— 

(A) by requiring use of a credit card, debit 
account, adult access code, or adult personal 
identification number; 

(B) by accepting a digital certificate that 
verifies age; or 
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1 
 

EXHIBIT B – REQUEST FOR JUDICIAL NOTICE 
 

BRIEF FYK V. FACEBOOK BACKGROUND – HOW FYK GOT TO THIS POINT  

 1. Placing the Section 230 unconstitutionality discussion into some context (private 

activity versus proxy governmental “agent” function) makes it far easier to understand how Section 

230 is unconstitutional as applied and on its face, in particular with respect to as applied. That 

context (i.e., case study) is a case involving Fyk. It is important that this Court have some context 

as to the harms Fyk has suffered as a result (at the root) of the legal shortcomings of Section 230. 

To do that, we briefly explain that which has transpired in Fyk v. Facebook, Inc., No. 4:18-cv-

05159-JSW (N.D. Cal.) / Fyk v. Facebook, Inc., No. 19-16232 (9th Cir.).  

2. Fyk is the owner-publisher of WTF Magazine. For years, Fyk used social media to 

create and post humorous content on Facebook’s purported “free” social media platform. Fyk’s 

content was extremely popular and, ultimately, Fyk had more than 25,000,000 documented 

followers at peak on his Facebook pages / businesses. According to some ratings, Fyk’s Facebook 

page (WTF – Where’s The Fun - Magazine) was ranked the fifth most popular page on Facebook, 

ahead of competitors like BuzzFeed, College Humor, Upworthy, and large media companies like 

CNN. Fyk’s large Facebook presence resulted in his pages becoming income generating business 

ventures, generating hundreds of thousands of dollars a month in advertising and lead generating 

activities, which such value was derived from Fyk’s high-volume fan base distribution.  

3. Between 2010 and 2016, Facebook implemented an “optional” paid for reach 

program. Facebook began selling distribution, which it had previously offered for free and, in 

doing so, became a direct competitor of users like Fyk. This advertising business model “create[d] 

a misalignment of interests between [Facebook] and people who use [Facebook’s] services,” Mark 

Zuckerberg, Understanding Facebook’s Business Model (Jan. 24, 2019), which incentivized(s) 
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Facebook to selectively and tortiously interfere with users’ ability to monetize by removing content 

from non-paying / low-paying users in favor of higher paying “high[er] quality participants in the 

ecosystem.” Mark Zuckerberg Interview / Public Discussion With Mathias Döpfner (Apr. 1, 2019). 

4. A high-ranking Facebook executive bluntly told Fyk that Fyk’s business was 

disfavored compared to other businesses that opted into paying Facebook extraordinary sums of 

advertising money. Although Fyk reluctantly opted into Facebook’s commercial program at a 

relatively low amount of money (in comparison to others, such as Fyk’s competitor), Facebook 

reduced the reach / distribution / availability of Fyk’s pages / businesses by over 99% overnight. 

Then, in October 2016, Facebook fully de-activated several of Fyk’s pages / businesses, totaling 

over 14,000,000 fans cumulatively, under the fraudulent aegis of “content policing” pursuant to 

Section 230(c)(2)(a). Facebook’s content policing, however, was not uniformly applied or 

enforced as a result of Facebook’s insatiable thirst for financial gain.  

5. In February and March of 2017, Fyk contacted a prior business colleague (and now 

competitor) who was favored by Facebook, the competitor’s having paid over $22,000,000.00 in 

advertising. Fyk’s competitor had dedicated Facebook representatives (whereas Fyk was not 

offered the same services) offering additional assistance directly from Facebook. Fyk asked his 

competitor if they could possibly have their Facebook representative restore Fyk’s unpublished 

and / or deleted pages for Fyk. Facebook’s response was to decline Fyk’s competitor’s request 

unless Fyk’s competitor was to take ownership of the unpublished and / or deleted content / pages. 

Facing no equitable solution, Fyk fire sold his pages / businesses to the competitor. Facebook 

thereafter restored (contributing to the development of, at least in part) the exact same content that 

Facebook had restricted and maintained was purportedly violative of its purported “offensive” 

content Community Standard rules (i.e., purportedly violative of 230(c)(2)(A)) while owned by 
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Fyk. Facebook’s preferred (i.e., higher paying) customers did not suffer the same consequences as 

Fyk, simply because they paid more.  

6. On August 22, 2018, Fyk sued Facebook in the Northern District of California 

Court, alleging fraud, unfair competition, extortion, and tortious interference with his economic 

advantage based on Facebook’s anti-competitive animus. Facebook filed a 12(b)(6) motion, based 

largely (almost entirely) on Section 230(c)(1) immunity. The District Court (Hon. Jeffrey S. White 

presiding) continued the proceedings, then vacated oral arguments and granted Facebook’s motion 

on the papers, without affording Fyk leave to amend the Verified Complaint. The District Court’s 

dismissal punctuated the many things wrong with Section 230, which such wrongs this 

constitutional challenge seeks to rectify.  

7. Fyk appealed to the Ninth Circuit Court of Appeals. The Ninth Circuit panel 

affirmed the District Court decision without oral argument in a cursory five-page Memorandum. 

Fyk filed a Petition for Hearing En Banc, which was summarily denied on July 21, 2020. The 

Ninth Circuit’s affirmation of dismissal further punctuated the many things wrong with Section 

230, which such wrongs this constitutional challenge seeks to rectify.  

8. On November 2, 2020, Fyk filed a Petition for Writ of Certiorari to the Supreme 

Court of the United States (the “Petition”). Notwithstanding Justice Thomas’ October 13, 2020, 

invitation for the SCOTUS to take up an appropriate case wherein the “correct interpretation of 

§230,” Enigma, 141 S.Ct. at 18, could be assessed, the SCOTUS denied Fyk’s Petition without 

comment.  

9. With case law having evolved since the time the District Court dismissed Fyk’s 

case against Facebook (along with other bases for reconsideration under Federal Rule of Civil 

Procedure 60), on March 22, 2021, Fyk filed (back in the Northern District of California Court) 
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4 
 

his Motion for Relief Pursuant to Fed.R.Civ.P. 60(b) to Vacate and Set Aside Entry of Judgment. 

By Order dated November 1, 2021, the Northern District Court cursorily denied same, prompting 

Fyk to lodge another appeal with the Ninth Circuit Court on December 1, 2021, which such appeal 

is pending. The District Court’s denial of Fyk’s reconsideration motion practice yet again 

punctuated the problems with Section 230 that this constitutional challenge seeks to rectify.  
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141 S.Ct. 13
Supreme Court of the United States.

MALWAREBYTES, INC.
v.

ENIGMA SOFTWARE GROUP USA, LLC

No. 19-1284
|

Decided October 13, 2020

Opinion
The petition for a writ of certiorari is denied.

Statement of Justice THOMAS respecting the denial of
certiorari.
This petition asks us to interpret a provision commonly called
§ 230, a federal law enacted in 1996 that gives Internet
platforms immunity from some civil and criminal claims.
47 U.S.C. § 230. When Congress enacted the statute, most
of today's major Internet platforms did not exist. And in
the 24 years since, we have never interpreted this provision.
But many courts have construed the law broadly to confer
sweeping immunity on some of the largest companies in the
world.

This case involves Enigma Software Group USA and
Malwarebytes, two competitors that provide software to
enable individuals to filter unwanted content, such as content
posing security risks. Enigma sued Malwarebytes, alleging
that Malwarebytes engaged in anticompetitive conduct by
reconfiguring its products to make it difficult for consumers
to download and use Enigma products. In its defense,
Malwarebytes invoked a provision of § 230 that states that a
computer service provider cannot be held liable for providing
tools “to restrict access to material” that it “considers to
be obscene, lewd, lascivious, filthy, excessively violent,
harassing, or otherwise objectionable.” § 230(c)(2). The
Ninth Circuit relied heavily on the “policy” and “purpose”
of § 230 to conclude that immunity is unavailable when a
plaintiff alleges anticompetitive conduct.

The decision is one of the few where courts have relied on
purpose and policy *14  to deny immunity under § 230. But
the court's decision to stress purpose and policy is familiar.
Courts have long emphasized nontextual arguments when
interpreting § 230, leaving questionable precedent in their
wake.

I agree with the Court's decision not to take up this case.
I write to explain why, in an appropriate case, we should
consider whether the text of this increasingly important
statute aligns with the current state of immunity enjoyed by
Internet platforms.

I

Enacted at the dawn of the dot-com era, § 230 contains
two subsections that protect computer service providers from
some civil and criminal claims. The first is definitional. It
states, “No provider or user of an interactive computer service
shall be treated as the publisher or speaker of any information
provided by another information content provider.” § 230(c)
(1). This provision ensures that a company (like an e-mail
provider) can host and transmit third-party content without
subjecting itself to the liability that sometimes attaches to
the publisher or speaker of unlawful content. The second
subsection provides direct immunity from some civil liability.
It states that no computer service provider “shall be held
liable” for (A) good-faith acts to restrict access to, or
remove, certain types of objectionable content; or (B) giving
consumers tools to filter the same types of content. § 230(c)
(2). This limited protection enables companies to create
community guidelines and remove harmful content without
worrying about legal reprisal.

Congress enacted this statute against specific background
legal principles. See Stewart v. Dutra Constr. Co., 543
U.S. 481, 487, 125 S.Ct. 1118, 160 L.Ed.2d 932 (2005)
(interpreting a law by looking to the “backdrop against
which Congress” acted). Traditionally, laws governing illegal
content distinguished between publishers or speakers (like
newspapers) and distributors (like newsstands and libraries).
Publishers or speakers were subjected to a higher standard
because they exercised editorial control. They could be
strictly liable for transmitting illegal content. But distributors
were different. They acted as a mere conduit without
exercising editorial control, and they often transmitted
far more content than they could be expected to review.
Distributors were thus liable only when they knew (or
constructively knew) that content was illegal. See, e.g.,
Stratton Oakmont, Inc. v. Prodigy Services Co., 1995 WL
323710, *3 (Sup. Ct. N.Y., May 24, 1995); Restatement
(Second) of Torts § 581 (1976); cf. Smith v. California, 361
U.S. 147, 153, 80 S.Ct. 215, 4 L.Ed.2d 205 (1959) (applying
a similar principle outside the defamation context).
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The year before Congress enacted § 230, one court blurred
this distinction. An early Internet company was sued for
failing to take down defamatory content posted by an
unidentified commenter on a message board. The company
contended that it merely distributed the defamatory statement.
But the company had also held itself out as a family-friendly
service provider that moderated and took down offensive
content. The court determined that the company's decision
to exercise editorial control over some content “render[ed] it
a publisher” even for content it merely distributed. Stratton
Oakmont, 1995 WL 323710, *3–*4.

Taken at face value, § 230(c) alters the Stratton Oakmont
rule in two respects. First, § 230(c)(1) indicates that an
Internet provider does not become the publisher of a piece
of third-party content—and thus subjected to strict liability—
simply by hosting or distributing that content. Second, *15
§ 230(c)(2)(A) provides an additional degree of immunity
when companies take down or restrict access to objectionable
content, so long as the company acts in good faith. In short,
the statute suggests that if a company unknowingly leaves
up illegal third-party content, it is protected from publisher
liability by § 230(c)(1); and if it takes down certain third-party
content in good faith, it is protected by § 230(c)(2)(A).

This modest understanding is a far cry from what has
prevailed in court. Adopting the too-common practice of
reading extra immunity into statutes where it does not belong,
see Baxter v. Bracey, 590 U. S. ––––, 140 S.Ct. 1862,
207 L.Ed.2d 1069 (2020) (THOMAS, J., dissenting from
denial of certiorari), courts have relied on policy and purpose
arguments to grant sweeping protection to Internet platforms.
E.g., 1 R. Smolla, Law of Defamation § 4:86, p. 4–380 (2d
ed. 2019) (“[C]ourts have extended the immunity in § 230
far beyond anything that plausibly could have been intended
by Congress); accord, Rustad & Koenig, Rebooting Cybertort
Law, 80 Wash. L. Rev. 335, 342–343 (2005) (similar). I
address several areas of concern.

A

Courts have discarded the longstanding distinction between
“publisher” liability and “distributor” liability. Although the
text of § 230(c)(1) grants immunity only from “publisher”
or “speaker” liability, the first appellate court to consider
the statute held that it eliminates distributor liability too
—that is, § 230 confers immunity even when a company

distributes content that it knows is illegal. Zeran v. America
Online, Inc., 129 F.3d 327, 331–334 (CA4 1997). In
reaching this conclusion, the court stressed that permitting
distributor liability “would defeat the two primary purposes
of the statute,” namely, “immuniz[ing] service providers”
and encouraging “selfregulation.” Id., at 331, 334. And
subsequent decisions, citing Zeran, have adopted this holding
as a categorical rule across all contexts. See, e.g., Universal
Communication Systems, Inc. v. Lycos, Inc., 478 F.3d 413,
420 (CA1 2007); Shiamili v. Real Estate Group of NY, Inc.,
17 N.Y.3d 281, 288–289, 929 N.Y.S.2d 19, 952 N.E.2d 1011,
1017 (2011); Doe v. Bates, 2006 WL 3813758, *18 (ED Tex.,
Dec. 27, 2006).

To be sure, recognizing some overlap between publishers
and distributors is not unheard of. Sources sometimes
use language that arguably blurs the distinction between
publishers and distributors. One source respectively refers to
them as “primary publishers” and “secondary publishers or
disseminators,” explaining that distributors can be “charged
with publication.” W. Keeton, D. Dobbs, R. Keeton, & D.
Owen, Prosser and Keeton on Law of Torts 799, 803 (5th ed.
1984).

Yet there are good reasons to question this interpretation.

First, Congress expressly imposed distributor liability in
the very same Act that included § 230. Section 502 of
the Communications Decency Act makes it a crime to
“knowingly ... display” obscene material to children, even if
a third party created that content. 110 Stat. 133–134 (codified
at 47 U.S.C. § 223(d)). This section is enforceable by civil
remedy. 47 U.S.C. § 207. It is odd to hold, as courts have, that
Congress implicitly eliminated distributor liability in the very
Act in which Congress explicitly imposed it.

Second, Congress enacted § 230 just one year after Stratton
Oakmont used the terms “publisher” and “distributor,” instead
of “primary publisher” and “secondary publisher.” If, as
courts suggest, Stratton Oakmont was the legal backdrop on
which Congress legislated, e.g., *16  FTC v. Accusearch
Inc., 570 F.3d 1187, 1195 (CA10 2009), one might expect
Congress to use the same terms Stratton Oakmont used.

Third, had Congress wanted to eliminate both publisher and
distributor liability, it could have simply created a categorical
immunity in § 230(c)(1): No provider “shall be held liable”
for information provided by a third party. After all, it used that
exact categorical language in the very next subsection, which
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governs removal of content. § 230(c)(2). Where Congress
uses a particular phrase in one subsection and a different
phrase in another, we ordinarily presume that the difference
is meaningful. Russello v. United States, 464 U.S. 16, 23, 104
S.Ct. 296, 78 L.Ed.2d 17 (1983); cf. Doe v. America Online,
Inc., 783 So.2d 1010, 1025 (Fla. 2001) (Lewis, J., dissenting)
(relying on this rule to reject the interpretation that § 230
eliminated distributor liability).

B

Courts have also departed from the most natural reading
of the text by giving Internet companies immunity for
their own content. Section 230(c)(1) protects a company
from publisher liability only when content is “provided by
another information content provider.” (Emphasis added.)
Nowhere does this provision protect a company that is
itself the information content provider. See Fair Housing
Council of San Fernando Valley v. Roommates.Com, LLC,
521 F.3d 1157, 1165 (CA9 2008). And an information content
provider is not just the primary author or creator; it is
anyone “responsible, in whole or in part, for the creation or
development” of the content. § 230(f)(3) (emphasis added).

But from the beginning, courts have held that § 230(c)(1)
protects the “exercise of a publisher's traditional editorial
functions—such as deciding whether to publish, withdraw,
postpone or alter content.” E.g., Zeran, 129 F.3d at 330
(emphasis added); cf. id., at 332 (stating also that § 230(c)
(1) protects the decision to “edit”). Only later did courts
wrestle with the language in § 230(f)(3) suggesting providers
are liable for content they help develop “in part.” To
harmonize that text with the interpretation that § 230(c)
(1) protects “traditional editorial functions,” courts relied on
policy arguments to narrowly construe § 230(f)(3) to cover
only substantial or material edits and additions. E.g., Batzel
v. Smith, 333 F.3d 1018, 1031, and n. 18 (CA9 2003) (“[A]
central purpose of the Act was to protect from liability service
providers and users who take some affirmative steps to edit
the material posted”).

Under this interpretation, a company can solicit thousands
of potentially defamatory statements, “selec[t] and edi[t] ...
for publication” several of those statements, add commentary,
and then feature the final product prominently over other
submissions—all while enjoying immunity. Jones v. Dirty
World Entertainment Recordings LLC, 755 F.3d 398, 403,
410, 416 (CA6 2014) (interpreting “development” narrowly

to “preserv[e] the broad immunity th[at § 230] provides
for website operators’ exercise of traditional publisher
functions”). To say that editing a statement and adding
commentary in this context does not “creat[e] or develo[p]”
the final product, even in part, is dubious.

C

The decisions that broadly interpret § 230(c)(1) to protect
traditional publisher functions also eviscerated the narrower
liability shield Congress included in the statute. Section
230(c)(2)(A) encourages companies to create content
guidelines and protects those companies that “in good faith ...
restrict access to or availability of material that the provider
or user considers to be obscene, lewd, lascivious, filthy, *17
excessively violent, harassing, or otherwise objectionable.”
Taken together, both provisions in § 230(c) most naturally
read to protect companies when they unknowingly decline
to exercise editorial functions to edit or remove third-party
content, § 230(c)(1), and when they decide to exercise those
editorial functions in good faith, § 230(c)(2)(A).

But by construing § 230(c)(1) to protect any decision to edit or
remove content, Barnes v. Yahoo!, Inc., 570 F.3d 1096, 1105
(CA9 2009), courts have curtailed the limits Congress placed
on decisions to remove content, see e-ventures Worldwide,
LLC v. Google, Inc., 2017 WL 2210029, *3 (MD Fla., Feb.
8, 2017) (rejecting the interpretation that § 230(c)(1) protects
removal decisions because it would “swallo[w] the more
specific immunity in (c)(2)”). With no limits on an Internet
company's discretion to take down material, § 230 now
apparently protects companies who racially discriminate in
removing content. Sikhs for Justice, Inc. v. Facebook, Inc.,
697 Fed.Appx. 526 (CA9 2017), aff ’g 144 F.Supp.3d 1088,
1094 (ND Cal. 2015) (concluding that “ ‘any activity that can
be boiled down to deciding whether to exclude material that
third parties seek to post online is perforce immune’ ” under
§ 230(c)(1)).

D

Courts also have extended § 230 to protect companies from a
broad array of traditional product-defect claims. In one case,
for example, several victims of human trafficking alleged that
an Internet company that allowed users to post classified ads
for “Escorts” deliberately structured its website to facilitate
illegal human trafficking. Among other things, the company
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“tailored its posting requirements to make sex trafficking
easier,” accepted anonymous payments, failed to verify e-
mails, and stripped metadata from photographs to make
crimes harder to track. Jane Doe No. 1 v. Backpage.com, LLC,
817 F.3d 12, 16–21 (CA1 2016). Bound by precedent creating
a “capacious conception of what it means to treat a website
operator as the publisher or speaker,” the court held that §
230 protected these website design decisions and thus barred
these claims. Id., at 19; see also M. A. v. Village Voice Media
Holdings, LLC, 809 F.Supp.2d 1041, 1048 (ED Mo. 2011).

Consider also a recent decision granting full immunity to a
company for recommending content by terrorists. Force v.
Facebook, Inc., 934 F.3d 53, 65 (CA2 2019), cert. denied,
590 U. S. ––––, 140 S.Ct. 2761, 206 L.Ed.2d 936 (2020).
The court first pressed the policy argument that, to pursue
“Congress's objectives, ... the text of Section 230(c)(1) should
be construed broadly in favor of immunity.” 934 F.3d at
64. It then granted immunity, reasoning that recommending
content “is an essential result of publishing.” Id., at 66.
Unconvinced, the dissent noted that, even if all publisher
conduct is protected by § 230(c)(1), it “strains the English
language to say that in targeting and recommending these
writings to users ... Facebook is acting as ‘the publisher
of ... information provided by another information content
provider.’ ” Id., at 76–77 (Katzmann, C. J., concurring in part
and dissenting in part) (quoting § 230(c)(1)).

Other examples abound. One court granted immunity on
a design-defect claim concerning a dating application that
allegedly lacked basic safety features to prevent harassment
and impersonation. Herrick v. Grindr LLC, 765 Fed.Appx.
586, 591 (CA2 2019), cert. denied, 589 U. S. ––––, 140 S.Ct.
221, 205 L.Ed.2d 135 (2019). Another granted immunity on
a claim that a social media company defectively designed its
product by creating a feature that encouraged reckless driving.
*18  Lemmon v. Snap, Inc., 440 F.Supp.3d 1103, 1107, 1113

(CD Cal. 2020).

A common thread through all these cases is that the plaintiffs
were not necessarily trying to hold the defendants liable “as

the publisher or speaker” of third-party content. § 230(c)
(1). Nor did their claims seek to hold defendants liable for
removing content in good faith. § 230(c)(2). Their claims
rested instead on alleged product design flaws—that is, the
defendant's own misconduct. Cf. Accusearch, 570 F.3d at
1204 (Tymkovich, J., concurring) (stating that § 230 should
not apply when the plaintiff sues over a defendant's “conduct
rather than for the content of the information”). Yet courts,
filtering their decisions through the policy argument that
“Section 230(c)(1) should be construed broadly,” Force, 934
F.3d at 64, give defendants immunity.

II

Paring back the sweeping immunity courts have read into §
230 would not necessarily render defendants liable for online
misconduct. It simply would give plaintiffs a chance to raise
their claims in the first place. Plaintiffs still must prove the
merits of their cases, and some claims will undoubtedly fail.
Moreover, States and the Federal Government are free to
update their liability laws to make them more appropriate for
an Internet-driven society.

Extending § 230 immunity beyond the natural reading of the
text can have serious consequences. Before giving companies
immunity from civil claims for “knowingly host[ing] illegal
child pornography,” Bates, 2006 WL 3813758, *3, or for race
discrimination, Sikhs for Justice, 697 Fed.Appx. at 526, we
should be certain that is what the law demands.

Without the benefit of briefing on the merits, we need not
decide today the correct interpretation of § 230. But in an
appropriate case, it behooves us to do so.

All Citations

141 S.Ct. 13 (Mem), 208 L.Ed.2d 197, 20 Cal. Daily Op. Serv.
10,583, 2020 Daily Journal D.A.R. 11,040

End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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142 S.Ct. 1087
Supreme Court of the United States.

Jane DOE
v.

FACEBOOK, INC.

No. 21-459
|

Decided March 7, 2022

Case below, 625 S.W.3d 80.

Opinion
The petition for a writ of certiorari is denied.

Statement of Justice THOMAS respecting the denial of
certiorari.
In 2012, an adult, male sexual predator used Facebook
to lure 15-year-old Jane Doe to a meeting, shortly after
which she was repeatedly raped, beaten, and trafficked for
sex. Doe eventually escaped and sued Facebook in Texas
state court, alleging that Facebook had violated Texas’ anti-
sex-trafficking statute and committed various common-law
offenses. Facebook petitioned the Texas Supreme Court for a
writ of mandamus dismissing Doe's suit. The court held that
a provision of the Communications Decency Act known as §
230 bars Doe's common-law claims, but not her statutory sex-
trafficking claim.

Section 230(c)(1) states that “[n]o provider or user of
an interactive computer service shall be treated as the
publisher or speaker of any information provided by another
information content provider.” 47 U.S.C. § 230(c)(1). The
Texas Supreme Court emphasized that courts have uniformly
treated internet platforms as “publisher[s]” under § 230(c)
(1), and thus immune, whenever a plaintiff ’s claim “
‘stem[s] from [the platform's] publication of information
created by third parties.’ ” In re Facebook, Inc., 625 S.W.3d
80, 90 (Tex. 2021) (quoting *1088  Doe v. MySpace, Inc.,
528 F.3d 413, 418 (CA5 2008)). As relevant here, this
expansive understanding of publisher immunity requires
dismissal of claims against internet companies for failing
to warn consumers of product defects or failing to take
reasonable steps “to protect their users from the malicious
or objectionable activity of other users.” 625 S.W.3d, at 83.
The Texas Supreme Court acknowledged that it is “plausible”
to read § 230(c)(1) more narrowly to immunize internet

platforms when plaintiffs seek to hold them “strictly liable”
for transmitting third-party content, id., at 90–91, but the court
ultimately felt compelled to adopt the consensus approach,
id., at 91.

This decision exemplifies how courts have interpreted §
230 “to confer sweeping immunity on some of the largest
companies in the world,” Malwarebytes, Inc. v. Enigma
Software Group USA, LLC, 592 U. S. ––––, ––––, 141 S.Ct.
13, 13, 208 L.Ed.2d 197 (2020) (statement of THOMAS, J.,
respecting denial of certiorari), particularly by employing a
“capacious conception of what it means to treat a website
operator as [a] publisher or speaker,” id., at ––––, 141 S.Ct.,
at 17 (internal quotation marks omitted). Here, the Texas
Supreme Court afforded publisher immunity even though
Facebook allegedly “knows its system facilitates human
traffickers in identifying and cultivating victims,” but has
nonetheless “failed to take any reasonable steps to mitigate
the use of Facebook by human traffickers” because doing so
would cost the company users—and the advertising revenue
those users generate. Fourth Amended Pet. in No. 2018–
69816 (Dist. Ct., Harris Cty., Tex., Feb. 10, 2020), pp. 20,
22, 23; see also Reply Brief 3, n. 1, 4, n. 2 (listing recent
disclosures and investigations supporting these allegations). It
is hard to see why the protection § 230(c)(1) grants publishers
against being held strictly liable for third parties’ content
should protect Facebook from liability for its own “acts and
omissions.” Fourth Amended Pet., at 21.

At the very least, before we close the door on such serious
charges, “we should be certain that is what the law demands.”
Malwarebytes, 592 U. S., at ––––, 141 S.Ct. at, 18. As I
have explained, the arguments in favor of broad immunity
under § 230 rest largely on “policy and purpose,” not on the
statute's plain text. Id., at ––––, 141 S.Ct., at 15. Here, the
Texas Supreme Court recognized that “[t]he United States
Supreme Court—or better yet, Congress—may soon resolve
the burgeoning debate about whether the federal courts have
thus far correctly interpreted section 230.” 625 S.W.3d, at 84.
Assuming Congress does not step in to clarify § 230’s scope,
we should do so in an appropriate case.

Unfortunately, this is not such a case. We have jurisdiction
to review only “[f]inal judgments or decrees” of state courts.
28 U.S.C. § 1257(a). And finality typically requires “an
effective determination of the litigation and not of merely
interlocutory or intermediate steps therein.” Market Street R.
Co. v. Railroad Comm'n of Cal., 324 U.S. 548, 551, 65 S.Ct.
770, 89 L.Ed. 1171 (1945). Because the Texas Supreme Court
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allowed Doe's statutory claim to proceed, the litigation is not
“final.” Conceding as much, Doe relies on a narrow exception
to the finality rule involving cases where “the federal issue,
finally decided by the highest court in the State, will survive
and require decision regardless of the outcome of future state-
court proceedings.” Cox Broadcasting Corp. v. Cohn, 420
U.S. 469, 480, 95 S.Ct. 1029, 43 L.Ed.2d 328 (1975). But that
exception cannot apply here because the Texas courts have not
yet conclusively adjudicated a personal-jurisdiction defense
that, if successful, would “effectively moot the federal-law

question raised here.” *1089  Jefferson v. City of Tarrant, 522
U.S. 75, 82, 118 S.Ct. 481, 139 L.Ed.2d 433 (1997).

I, therefore, concur in the Court's denial of certiorari. We
should, however, address the proper scope of immunity under
§ 230 in an appropriate case.

All Citations

142 S.Ct. 1087 (Mem), 22 Cal. Daily Op. Serv. 2430, 29 Fla.
L. Weekly Fed. S 155

End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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notices, and further papers in this action be furnished to the undersigned.  
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1900 N.W. Corporate Blvd., Suite 310W 
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      (561) 405-7966; (201) 549-8753 (f)  

 

/s/ Jeffrey L. Greyber   

Jeffrey L. Greyber, Esq.  

D.C. Bar No. 1031923 

D.C Federal Bar No.: 1031923 

jgreyber@callagylaw.com  
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on June 6, 2022, I electronically filed the foregoing 

documents with the Clerk of the Court by using CM / ECF.  I also certify that the foregoing 
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document is being served this day on all counsel of record via Notices of Electronic Filing 

generated by CM / ECF, and via emails to defense counsel of record.  

      

 s/ Jeffrey L. Greyber   

Jeffrey L. Greyber, Esq. 
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Appeal No. 21-16997 

 

 

UNITED STATES COURT OF APPEALS 

FOR THE NINTH CIRCUIT 
 

 

JASON FYK 

Plaintiff-Appellant,  

 

v. 

 

FACEBOOK, INC. 

Defendant-Appellee. 

_____________________________________ 

 

On Appeal from Denial of Motion for Relief Pursuant to Fed.R.Civ.P. 60(b) 

to Vacate and Set Aside Entry of Judgment of the United States District Court for 

the Northern District of California, 4:18-cv-05159 (Hon. Jeffrey S. White) 

_____________________________________ 

 

APPELLANT’S NOVEMBER 2, 2022, DECLARATION CONCERNING 

TIMING OF ENIGMA KNOWLEDGE 

_____________________________________ 

 

I, Jason M. Fyk, hereby declare as follows: 

1. My full name is Jason Michael Fyk and I am sui juris in all respects.   

2. My home address (and place of residency / domicile) is 50 Gibble Road, 

Cochranville, PA, 19330. 

3. I, Jason M. Fyk, do hereby swear and affirm that I had no prior knowledge of 

the N.D. Cal. / Ninth Circuit case in question (Enigma Software Group USA, 

LLC v. Malwarebytes, Inc.), around which my District Court reconsideration 

efforts (that are the subject of this appeal) revolved, until October 14, 2020, 
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when a friend, who knew I was engaged in active litigation with Facebook, 

sent me a .pdf link to the Malwarebytes v. Enigma, Supreme Court denial of 

Malwarebytes petition for writ of certiorari.  

4. After reading the Supreme Court’s determination, I immediately notified my 

counsel of the conflict created between my District Court determination and 

Enigma’s determination. Upon becoming aware of the conflicting case law, I 

instructed my counsel to include the Enigma case law in our imminent 

Supreme Court petition and to stand ready to return the Northern District 

Court if the Supreme Court did not hear my case.  

5. At no time during any of my proceedings (District Court, this Court, Supreme 

Court, District Court again, and this Court again) have I “wait[ed]” to bring 

forward any knowledge of any case law that would help support my case. The 

assumption that I would “wait” in any capacity given the extent of our efforts 

to right the wrongs thrust upon me contravenes reality and logic.   

I declare under penalty of perjury that the foregoing is true and correct. 

Executed in Cochranville, Pennsylvania, this 2nd day of November, 2022.  

________________________ 

Declarant, Jason M. Fyk 

Plaintiff / Appellant  
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