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MEMORANDUM* OPINION OF THE
UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT
(OCTOBER 19, 2022)

UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

JASON FYK,

Plaintiff-Appellant,

v.
FACEBOOK, INC.,

Defendant-Appellee.

No. 21-16997
D.C. No. 4:18-¢cv-05159-JSW

Appeal from the United States District Court
for the Northern District of California
Jeffrey S. White, District Judge, Presiding

Submitted October 17, 2022**

Before: McKEOWN, CALLAHAN, and
VANDYKE, Circuit Judges.

* This disposition is not appropriate for publication and is not
precedent except as provided by Ninth Circuit Rule 36-3.

** The panel unanimously concludes this case is suitable for
decision without oral argument. See Fed. R. App. P. 34(a)(2).
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Plaintiff-Appellant Jason Fyk seeks review of a
district court order denying his motion for relief under
Rule 60(b) of the Federal Rules of Civil Procedure to
vacate and set aside a judgment. We have jurisdiction
under 28 U.S.C. § 1291, and we affirm.

The Federal Rules of Civil Procedure provide that
a Rule 60(b) motion “must be made within a reasonable
time.” Fed. R. Civ. P. 60(c)(1). “What constitutes
‘reasonable time’ depends upon the facts of each case,
taking into consideration the interest in finality, the
reason for delay, the practical ability of the litigant to
learn earlier of the grounds relied upon, and prejudice
to other parties.” Ashford v. Stuart, 657 F.2d 1053,
1055 (9th Cir. 1981) (per curiam). This court reviews
the denial of a motion for relief from judgment under
Rule 60(b) for an abuse of discretion. See, e.g., Riley v.
Filson, 933 F.3d 1068, 1071 (9th Cir. 2019).

The gravamen of Fyk’s Rule 60(b) motion is that
our court’s holding in Enigma Software Group USA,
LLC v. Malwarebytes, Inc., 946 F.3d 1040 (9th Cir.
2019), constituted a substantial change in controlling
law with respect to section 230 of the Communications
Decency Act, which Fyk alleges resuscitates his
dismissed claims. See 47 U.S.C. § 230. But Fyk did not
pursue his Rule 60(b) motion within a “reasonable
time.” First, he failed to raise any argument based on
the Enigma decision to this court, even though his first
appeal was pending for nine months after the Enigma
decision first issued. Second, he waited nine additional
months before bringing Enigma to the district court’s
attention. In total, Fyk waited over a year and a half
before making any argument that Enigma had changed
the law to either this court or the district court.
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The district court dismissed Fyk’s complaint on
June 18, 2019, and Fyk filed his first appeal the next
day. Our court’s Enigma decision—which Fyk now
alleges constituted a change in controlling law—first
issued on September 12, 2019, nearly a week before
Fyk submitted his opening brief in that appeal. See
Enigma, 938 F.3d 1026, 1036-38 (9th Cir. 2019).1 Our
court issued a decision affirming the district court on
June 12, 2020, nine months after the Enigma decision
was first issued, and more than five months after it
was reissued. See Fyk v. Facebook, Inc., 808 F. App’x 597
(9th Cir. 2020). Fyk had ample opportunity to submit
a Rule 28(j) letter during this period but never did so.

Fyk then waited more than nine additional
months before filing his Rule 60(b) motion in the
district court on March 22, 2021. Fyk offers no excuse
for this significant delay and we see no reason why he
could not have either raised his Enigma argument in
his first appeal or made his Rule 60(b) motion much
earlier. Accordingly, the district court did not abuse
its discretion in denying Fyk’s Rule 60(b) motion.

AFFIRMED.
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ORDER OF THE UNITED STATES DISTRICT
COURT FOR THE NORTHERN DISTRICT
OF CALIFORNIA DENYING MOTION FOR

RELIEF PURSUANT TO FED. R. CIV. P. 60(B)

(NOVEMBER 1, 2021)

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

JASON FYK,
Plaintiff,

v.
FACEBOOK, INC.,

Defendant.

Case No. 18-¢v-05159-JSW
Re: Dkt. No. 46

Before: Jeffrey S. WHITE,
United States District Judge.

This matter comes before the Court upon consider-
ation of the motion for relief pursuant to Fed. R. Civ.
P. 60(b), filed by Plaintiff Jason Fyk. The Court has
considered the parties’ papers, relevant legal authority,
and the record in this case, and it finds the motion
suitable for disposition without oral argument. See N.D.
Civ. L.R. 7-1(b). For the reasons below, the Court
DENIES Fyk’s motion.
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On June 18, 2019, the Court granted Defendant
Facebook’s motion to dismiss. (See Dkt. No. 38). Fyk
now asks the Court to vacate that Order under Federal
Rule of Civil Procedure 60(b)(5) and (6), matters within
the Court’s discretion. See Wilson v. City of San Jose,
111 F.3d 688, 691 (9th Cir. 1997).

Under Federal Rule of Civil Procedure 60(b)(5),
the Court may relieve a party from a final judgment if
“the judgment has been satisfied, released, or
discharged; it is based on an earlier judgment that has
been reversed or vacated; or applying it prospectively
1s no longer equitable.” Fed. R. Civ. P. 60(b)(5). Fyk
argues that he is entitled to relief under 60(b)(5)
because the Ninth Circuit’s opinion in Enigma Software
Group USA, LLC v. Malwarebytes, Inc., 946 F.3d 1040
(9th Cir. 2019), cert. denied, 141 S. Ct. 13 (2020), and
a statement by Justice Thomas in the Supreme Court’s
denial of certiorari to that Ninth Circuit Enigma
decision “serve as new legal precedent undermining
this Court’s previous findings and conclusions.” (Dkt.
No. 46, Motion at 5:21-24). Fyk claims that the Court’s
Order dismissing his suit was based on an earlier
judgment that has now been vacated or reversed. Fyk
1s incorrect. The Order that Fyk seeks to vacate based
its conclusion on 47 U.S.C. 230(c)(1). (See Dkt. No. 38,
Order at 2, 4). By contrast, the Ninth Circuit’s Enigma
opinion did not involve the application of 230(c)(1);
instead, the court examined 230(c)(2). See 946 F.3d at
1050 (“The legal question before us is whether
§ 230(c)(2) immunizes blocking and filtering decisions
that are driven by anticompetitive animus.” (em-
phasis added)). Thus, Enigma did not reverse any case
law upon which the Order was based. And neither
does Justice Thomas’s statement. Justice Thomas’s
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statement, made “respecting the denial of certiorari”
to the Enigma opinion, is not the holding of the
Supreme Court and it therefore does not “constitute|]
binding precedent.” See, e.g., Maryland v. Wilson,
519 U.S. 408, 412-13 (1997) (“We agree with respondent
that the former statement was dictum, and the latter
was contained in a concurrence, so that neither
constitutes binding precedent.”). Finally, Fyk has not
shown the “extraordinary circumstances” required
under 60(b) for granting relief. See Phelps v. Alameida,
569 F.3d 1120, 1135 (9th Cir. 2009) (“[T]he exercise of
a court’s ample equitable power under Rule 60(b)(6) to
reconsider its judgment ‘requires a showing of
‘extraordinary circumstances.” (citation omitted)).

Accordingly, the Court DENIES Fyk’s motion.
IT IS SO ORDERED.

/sl Jeffrey S. White
United States District Judge

Dated: November 1, 2021
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ORDER OF THE UNITED STATES
DISTRICT COURT FOR THE NORTHERN
DISTRICT OF CALIFORNIA GRANTING
MOTION TO DISMISS
(JUNE 18, 2019)

IN THE UNITED STATES DISTRICT COURT FOR
THE NORTHERN DISTRICT OF CALIFORNIA

JASON FYK,
Plaintiff,
v.
FACEBOOK, INC,
Defendant.

No. C 18-05159 JSW
Before: Jeffrey S. WHITE, United States District Judge.

Now before the Court i1s Defendant Facebook, Inc.
(“Facebook”)’s motion to dismiss. Plaintiff, Jason Fyk,
filed suit under diversity jurisdiction, for intentional
interference with prospective economic advantage,
violation of California Business and Professions Code
section 17200 et seq., civil extortion, and fraud for
Facebook’s devaluation of Plaintiff's online pages.
Plaintiff had used Facebook’s free online platform to
create a series of, among other amusing things, pages
dedicated to videos and pictures of people urinating.
In enforcing its community standards, Plaintiff alleges
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that Facebook blocked content posted by Plaintiff and
removed content in order to make room for its own
sponsored advertisements. Plaintiff contends these
actions by Facebook destroyed or severely devalued his
pages.

Facebook moves to dismiss on two bases. First,
that the claims are barred by Section 230(c)(1) of the
Communications Decency Act (“CDA”) which immunizes
internet platforms like Facebook for claims relating to
moderation of third-party content on the platform
such as “reviewing, editing, and deciding whether to
publish or to withdraw publication of third-party
content.” Barnes v. Yahoo!, 570 F.3d 1096, 1102 (9th
Cir. 2009). Second, Facebook contends that Plaintiff
fails to state a cause of action for each of his individual
claims.

ANALYSIS

Facebook invokes Section 230 of the CDA which
“immunizes providers of interactive computer services
against liability arising from content created by third
parties.” Perkins v. Linkedin Corp., 53 F.Supp.3d 122,
124 (N.D. Cal. 2014) (internal citations omitted).
Specifically, Section 230(c)(1) provides that “[n]o
provider or user of an interactive service shall be
treated as the publisher or speaker of any information
provided by another information content provider.” 47
U.S.C. §230(c)(1). Section 230(c)(1) “establish[es]
broad federal immunity to any cause of action that
would make service providers liable for information
originating with a third-party user of the service.”
Perfect 10, Inc. v. CCBill LLC, 481 F.3d 751, 767 (9th
Cir. 2007) (internal citations omitted). Immunity
extends to activities of a service provider that involve its
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moderation of third-party content, such as “reviewing,
editing, and deciding whether to publish or to withdraw
from publication third-party content.” Barnes, 570
F.3d at 1102.

The immunity, “like other forms of immunity, is
generally accorded effect at the first logical point in
the litigation process” because “Immunity is an im-
munity from suit rather than a mere defense to
liability.” Nemet Cheuvrolet, Ltd. v. Consumeraffairs.com,
Inc., 591 F.3d 250, 254 (9th Cir. 2009); see also Levitt
v. Yelp! Inc., 2011 WL 5079526, at *8-9 (N.D. Cal. Oct.
26, 2011) (holding that Section 230(c)(1) immunity
protects service providers from lawsuits for their “exer-
cise of a publisher’s traditional editorial functions.”);
see also Fair Housing Council of San Fernando Valley
v. Roommates.com, LLC, 521 F.3d 1157, 1162 (9th Cir.
2008) (holding that Section 230 should be “interpreted
to protect websites not merely from ultimate liability,
but from having to fight costly and protracted legal
battles.”).

The CDA immunizes Facebook from suit if three
conditions are met: (1) Facebook is a “provider or user
of an interactive computer service;” (2) the
information for which Plaintiff seeks to hold Facebook
liable is “information provided by another information
content provider;” and (3) Plaintiff’'s claim seeks to
hold Facebook liable as the “publisher or speaker” of
that information. See Sikhs for Justice “SF<J”, Inc. v.
Facebook, Inc., 144 F.Supp.3d 1088, 1092-93 (2015)
(citing 47 U.S.C. § 230(c)(1); see also Klayman v.
Zuckerberg, 753 F.3d 1354, 1357 (D.C. Cir. 2014)).

Facebook qualifies as an interactive computer
service provider. The CDA defines this element as
“any information service, system, or access software
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provider that provides or enables computer access by
multiple users to a computer server.” 47 U.S.C.
§ 230(f)(2). Here, the complaint itself alleges that
Facebook provides an internet-based platform where
millions of users can access third party content,
including the content uploaded on Plaintiff’s pages.
(See Complaint q 2.) The first element of the CDA
Immunity provision is therefor met. See Sikhs for
Justice, 144 F.Supp.3d at 1093; see also Fraley v.
Facebook, Inc., 830 F.Supp.2d 785, 801-02 (N.D. Cal.
2011) (finding that Facebook acts as an interactive
computer service).

With regard to the second element of the CDA
iImmunity provision, Plaintiff contends that Facebook
1s not entitled to immunity because although the
statute provides immunity for a website operator for
the removal of third-party material, here there is no
third party as Plaintiff himself contends that he
created the content on his pages. This was precisely
the argument rejected by this Court in Sikhs for
Justice which distinguished the reference to “another
information content provider” from the instance in
which the interactive computer service itself is the
creator or developer of the content. 144 F.Supp.3d at
1093-94. In other words, “the CDA immunizes an
Iinteractive computer service provider that ‘passively
displays content that is created entirely by third
parties,” but not an interactive computer service
provider by creating or developing the content at
issue.” Id. at 1094. Put another way, “third-party
content’ is used to refer to content created entirely by
individuals or entities other than the interactive
computer service provider.” Id. (citing Roommates,
521 F.3d at 1162). Here, there is no dispute that
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Plaintiff was the sole creator of his own content
which he had placed on Facebook’s pages. As a result,
those pages created entirely by Plaintiff, qualifies as
“information provided by another information content
provider” within the meaning of Section 230. See id.

Lastly, Plaintiff’s claims here seek to hold
Facebook liable as the “publisher or speaker” of that
third party content. The three causes of action alleged
in the complaint arise out of Facebook’s decision to
refuse to publish or to moderate the publication of
Plaintiff’s content. To determine whether a plaintiff’s
theory of liability treats the defendant as a publisher,
“what matters is whether the cause of action inherently
requires the court to treat the defendant as the
‘publisher or speaker’ of content provided by another.”
Id. (citing Barnes, 570 F.3d at 1101). Consequently, if
the duty that the plaintiff alleges was violated by
defendant “derives from the defendant’s status or
conduct as a ‘published or speaker,’ ... section 230(c)(1)
precludes liability.” Id. (citing Barnes 570 F.3d at
1102). Publication “involves the reviewing, editing,
and deciding whether to publish or to withdraw from
publication third-party content.” Id. Thus, “any activity
that can be boiled down to deciding whether to exclude
material that third parties seek to post online is
perforce immune under section 230.” Id. (citing
Roommates, 521 F.3d at 1170-71).

Here, all three of Plaintiff’s claims arise from the
allegations that Facebook removed or moderated his
pages. (See Complaint 9 20, 49-73.) Because the CDA
bars all claims that seek to hold an interactive
computer service liable as a publisher of third party
content, the Court finds that the CDA precludes
Plaintiff’s claims. In addition, the Court concludes
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that granting leave to amend would be futile in this
instance as Plaintiff’s claims are barred as a matter of
law. See, e.g., Bonin v. Calderon, 59 F.3d 815, 845 (9th
Cir. 1995) (“Futility of amendment can, by itself,
justify the denial of a motion for leave to amend.”); see
also Lopez v. Smith, 293 F.3d 1122, 1127 (9th Cir.
2000) (en banc) (holding that dismissal without leave
to amend 1is justified where “pleading could not
possibly be cured by the allegation of other facts.”)

CONCLUSION

For the foregoing reasons, the Court GRANTS
Facebook’s motion to dismiss without leave to amend.
A separate judgment shall issue and the Clerk shall
close the file.

IT IS SO ORDERED.

[s/ Jeffrey S. White
United States District Judge

Dated: June 18, 2019
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ORDER OF UNITED STATES COURT
OF APPEALS FOR THE NINTH CIRCUIT
DENYING MOTION FOR RECONSIDERATION
(NOVEMBER 9, 2022)

UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

JASON FYK,

Plaintiff-Appellant,

v.
FACEBOOK, INC.,

Defendant-Appellee.

No. 21-16997
D.C. No. 4:18-cv-05159-JSW

Before: McKEOWN, CALLAHAN, and
VANDYKE, Circuit Judges.

The motion for reconsideration [37], is DENIED.

ENTERED: 11/9/2022
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MANDATE OF THE UNITED STATES COURT
OF APPEALS FOR THE NINTH CIRCUIT
(NOVEMBER 17, 2022)

UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

JASON FYK,
Plaintiff Appellant,

V.

FACEBOOK, INC,
Defendant-Appellee.

No. 21-16997
D.C. No. 4:18-cv-05159-JSW
U.S. District Court for Northern District of
California (Oakland Div.)

The judgment of this Court, entered October 19,
2022, takes effect this date.

This constitutes the formal mandate of this Court
1ssued pursuant to Rule 41(a) of the Federal Rules of
Appellate Procedure.

FOR THE COURT:

Molly C. Dwyer
Clerk of Court

By: Nixon Antonio Callejas Morales
Deputy Clerk
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ORDER OF THE SUPREME COURT OF THE
UNITED STATES DENYING PETITION
FOR A WRIT OF CERTIORARI
(JANUARY 11, 2021)

SUPREME COURT OF THE UNITED STATES
OFFICE OF THE CLERK
WASHINGTON, DC 20543-0001

Clerk

United States Court of Appeals for the Ninth Circuit
95 Seventh Street

San Francisco, CA 94103-1526

Re: Jason Fyk v. Facebook, Inc.
No. 20-632
(Your No. 19-16232)

Dear Clerk:

The Court today entered the following order in
the above-entitled case:

The petition for a writ of certiorari is denied.

Sincerely,

/sl Scott S. Harris

Clerk
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TITLE 47, UNITED STATES CODE,
SECTION 230

47 U.S.C. § 230—Protection for private Blocking
and Screening of Offensive Material

(a)

(b)

Findings
The Congress finds the following:

(1) The rapidly developing array of Internet and
other interactive computer services available to
individual Americans represent an extraordinary
advance in the availability of educational and
informational resources to our citizens.

(2) These services offer users a great degree of
control over the information that they receive, as
well as the potential for even greater control in
the future as technology develops.

(3) The Internet and other interactive computer
services offer a forum for a true diversity of
political discourse, unique opportunities for
cultural development, and myriad avenues for
intellectual activity.

(4) The Internet and other interactive computer
services have flourished, to the benefit of all
Americans, with a minimum of government regu-
lation.

(5) Increasingly Americans are relying on
Interactive media for a variety of political, educa-
tional, cultural, and entertainment services.

Policy
It is the policy of the United States—
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(1) to promote the continued development of the
Internet and other interactive computer services
and other interactive media;

(2) to preserve the vibrant and competitive free
market that presently exists for the Internet and
other interactive computer services, unfettered
by Federal or State regulation;

(3) to encourage the development of technologies
which maximize user control over what informa-
tion is received by individuals, families, and
schools who use the Internet and other interactive
computer services;

(4) to remove disincentives for the development
and utilization of blocking and filtering
technologies that empower parents to restrict
their children’s access to objectionable or inappro-
priate online material; and

(5) to ensure vigorous enforcement of Federal
criminal laws to deter and punish trafficking in
obscenity, stalking, and harassment by means of
computer.

Protection for “Good Samaritan” Blocking
and Screening of Offensive Material

(1) Treatment of Publisher or Speaker

No provider or user of an interactive computer
service shall be treated as the publisher or
speaker of any information provided by another
information content provider.
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(2) Civil Liability

No provider or user of an interactive computer
service shall be held liable on account of—

(A) any action voluntarily taken in good faith to
restrict access to or availability of material
that the provider or user considers to be
obscene, lewd, lascivious, filthy, excessively
violent, harassing, or otherwise objectionable,
whether or not such material is constitu-
tionally protected; or

(B) any action taken to enable or make available
to information content providers or others
the technical means to restrict access to
material described in paragraph (1).

Obligations of Interactive Computer Service

A provider of interactive computer service shall,
at the time of entering an agreement with a
customer for the provision of interactive computer
service and in a manner deemed appropriate by
the provider, notify such customer that parental
control protections (such as computer hardware,
software, or filtering services) are commercially
available that may assist the customer in
limiting access to material that is harmful to
minors. Such notice shall identify, or provide the
customer with access to information identifying,
current providers of such protections.
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(e) Effect on Other Laws

(1) No Effect on Criminal Law

Nothing in this section shall be construed to
impair the enforcement of section 223 or 231 of
this title, chapter 71 (relating to obscenity) or 110
(relating to sexual exploitation of children) of title
18, or any other Federal criminal statute.

(2) No Effect on Intellectual Property Law

Nothing in this section shall be construed to limit
or expand any law pertaining to intellectual prop-
erty.

(3) State Law

Nothing in this section shall be construed to
prevent any State from enforcing any State law
that is consistent with this section. No cause of
action may be brought and no liability may be
imposed under any State or local law that is in-
consistent with this section.

(4) No Effect on Communications Privacy
Law

Nothing in this section shall be construed to limit
the application of the Electronic Communications
Privacy Act of 1986 or any of the amendments
made by such Act, or any similar State law.

(5) No Effect on Sex Trafficking Law

Nothing in this section (other than subsection
(¢)(2)(A)) shall be construed to impair or limit—
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(A) any claim in a civil action brought under
section 1595 of title 18, if the conduct
underlying the claim constitutes a violation of
section 1591 of that title;

(B) any charge in a criminal prosecution brought
under State law if the conduct underlying
the charge would constitute a violation of
section 1591 of title 18; or

(C) any charge in a criminal prosecution brought
under State law if the conduct underlying
the charge would constitute a violation of
section 2421A of title 18, and promotion or
facilitation of prostitution is illegal in the
jurisdiction where the defendant’s promotion
or facilitation of prostitution was targeted.

Definitions

As used 1n this section:

(1) Internet

The term “Internet” means the international
computer network of both Federal and non-Fed-
eral interoperable packet switched data networks.

(2) Interactive computer service

The term “interactive computer service” means
any information service, system, or access software
provider that provides or enables computer access
by multiple users to a computer server, including
specifically a service or system that provides
access to the Internet and such systems operated
or services offered by libraries or educational
institutions.
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(3) Information content provider

The term “information content provider’ means
any person or entity that is responsible, in whole
or in part, for the creation or development of infor-
mation provided through the Internet or any
other interactive computer service.

(4) Access software provider

The term “access software provider” means a
provider of software (including client or server
software), or enabling tools that do any one or
more of the following:

(A) filter, screen, allow, or disallow content;
(B) pick, choose, analyze, or digest content; or

(C) transmit, receive, display, forward, cache,
search, subset, organize, reorganize, or
translate content.

(June 19, 1934, ch. 652, title II, § 230, as added Pub.
L. 104-104, title V, § 509, Feb. 8, 1996, 110 Stat. 137;
amended Pub. L. 105-277, div. C, title XIV, § 1404(a),
Oct. 21, 1998, 112 Stat. 2681-739; Pub. L. 115-164,
§ 4(a), Apr. 11, 2018, 132 Stat. 1254.)
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APPELLANT FYK OPENING BRIEF [DE §]
(MARCH 3, 2022)

UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

JASON FYK,
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JURISDICTIONAL STATEMENT

This is the second appeal involving Plaintiff/Appel-
lant, Jason Fyk (“Fyk”), and Defendant/Appellee,
Facebook, Inc. (“Facebook”), relating to Facebook’s
blocking of Fyk’s Facebook business/pages, not for
substance of content but because of Facebook’s anti-
competitive conduct, motivated by financial gain,
resulting in tortious interference with (i.e., the destruc-
tion of) Fyk’s livelihood, as alleged in Fyk’s underlying
Verified Complaint. In the first appeal, Fyk chal-
lenged the District Court’s dismissal of the case based
on Facebook’s assertion that it was entitled to immunity
under Title 47, United States Code, Section 230(c)(1)
regardless of whether or not its actions would have
been unlawful outside the ether of the Internet.1,2 The

1 Hereafter, the germane subsection of the Title 47, United
States Code, Section 230, the Communications Decency Act
(“CDA”) is drafted in shortest form. For example, 230(c)(1) will
refer to Title 47, United States Code, Section 230(c)(1). As other
examples, 230(c)(2)(A) will refer to Title 47, United States Code,
Section 230(c)(2)(A) and 230(f)(3) will refer to Title 47, United
States Code, Section 230(f)(3).

2“ER _ ” refers to Plaintiff's/Appellant’s Excerpt of Record. ER
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United States District Court for the Northern District
of California (Judge Jeffrey S. White presiding) exer-
cised jurisdiction in this case under Title 28, United
States Code, Section 1332, as the parties were/are
diverse and the amount in controversy exceeded/exceeds
$75,000.00 exclusive of fees, costs, interest, or other-
wise. Venue was/is proper in the Northern District of
California pursuant to Title 28, United States Code,
Section 1391(b), as Facebook maintains its principal
place of business in that judicial district and various
events or omissions giving rise to the action occurred
within that judicial district.

The appeal challenges the District Court’s erro-
neous decision to divest 230(c)(1) from the “Good
Samaritan” requisite that Enigma Software Group
USA, LLC v. Malwarebytes, Inc., 946 F.3d 1040 (9th
Cir. 2019) requires for 230(c)(2) in denying the Motion
for Relief Pursuant to Fed. R. Civ. P. 60(b) to Vacate
and Set Aside Entry of Judgment (hereafter, “Motion
for Reconsideration”) filed on March 22, 2021, by Fyk.3

176-204 is Fyk’s August 22, 2018, Verified Complaint, 4:18-cv-
05159-JSW [D.E. 1]; ER 158-175is Facebook’s November 1, 2018,
Motion to Dismiss, [D.E. 20]; ER 108-157 is Fyk’s December 14,
2018, Response in Opposition, [D.E. 27]; ER 90-107 is Facebook’s
December 28, 2018, Reply, [D.E. 31]; ER 86-89 is the District
Court’s June 18, 2019, dismissal Order, [D.E. 38]; and ER 84-85
is the District Court’s June 18, 2019, related Judgment, [D.E.
39].

3ER 21-83 is the Motion for Reconsideration, [D.E. 46] (with
Exhibits A-D); ER 17-20 is Facebook’s April 5, 2021, Response to
Motion for Relief Pursuant to Fed. R. Civ. P. to Vacate and Set
Aside Judgment, [D.E. 47] (hereafter, the “Response”); ER 5-16
is Fyk’s April 12, 2021, Reply to Facebook’s April 5, 2021,
Response, [D.E. 48] (hereafter, the “Reply”); ER 3-4 is the District
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The District Court erred by failing to distinguish
between the CDA’s immunity afforded to Facebook (in
certain circumstances discussed below) for policing
content versus no immunity for Facebook’s conduct,
which is fundamental to the CDA’s immunity. This
appeal stems from the legal error of the Order;4 the
material misstatement of facts subsumed in the
Order,5 and the resulting inequity of the Order deny-
ing Relief, a result inconsistent with the CDA.6

Court’s November 1, 2021, Order Denying Motion for Relief Pur-
suant to Fed. R. Civ. P. 60(b), [D.E. 51] (hereafter, the “Order”).

4 The District Court’s failure to apply this Court’s Enigma deci-
sion, which was/is controlling authority in the Ninth Circuit,
compels Rule 60(b)(5) relief here.

5The District Court’s continued adoption of factual misstate-
ments made by Facebook regarding Fyk’s businesses, rather
than Fyk’s factual allegations in his Verified Complaint (which
must be considered true for the purposes of a Rule 12(b)(6)
motion) warrant Rule 60(b)(3) relief here. The District Court
should have accepted Fyk’s Verified Complaint allegations as
true and, correspondingly, that Facebook’s conduct and not Fyk’s
content formed the basis of causes of action against Facebook
(e.g., Fyk’s allegations that his case was a 230(c)(2)(A) case, not
230(c)(1)) and draw any reasonable inferences therefrom in Fyk’s
favor rather than ratifying Facebook’s Motion to Dismiss argu-
ments that this case was about 230(c)(1).

6 In the District Court, there has never been a single hearing for
Fyk to present argument about how Fyk contends that the CDA
was misapplied or to proffer facts that might have afforded Fyk
to allege facts to more clearly articulate the causes of action that
are based on Facebook’s conduct, rather than Fyk’s content.
Because Rule 60(b)(6) is the “grand reservoir” of power afforded
to courts to uphold justice, especially where (as here) “extraordi-
nary circumstances” exist, insofar as the District Court dismis-
sed Fyk’s case as framed by Facebook, rather than the actual
allegations in Fyk’s Verified Complaint.
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This case asks whether the “Good Samaritan”
general provision expressed in 230(c) of the CDA,
exclusively applies to the examination of section 230
(¢)(2) or does the “Good Samaritan” general provision
apply to all of section 230(c) including section 230(c)
(1)?

This Court has jurisdiction pursuant to Title 28,
United States Code, Section 1291 and its review of the
Order 1s under an abuse of discretion standard. See,
e.g., Starr v. City of Angels Camp, 99 Fed.Appx. 792,
793 (9th Cir. 2004).

On December 1, 2021, Fyk filed his Notice of
Appeal from a Judgment or Order of a United States
District Court, along with his Representation State-
ment. ER 205-207. On December 2, 2021, the Time
Schedule Order was entered, prescribing February 1,
2022, as Fyk’s opening brief deadline. Thereafter, an
enlargement of the February 1, 2022, deadline was
procured, extending that deadline to March 3, 2022.

ISSUES PRESENTED
This appeal asks:

(1)In denying Fyk’s request for Federal Rule of
Civil Procedure 60(b)(5) relief, did the District Court
err in holding that the anti-competitive animus non-
immunity holding of Enigma? only applies to a 230(c)(2)
challenge, notwithstanding the fact that (a) the “Good

7 See Enigma Software Group USA, LLC v. Malwarebytes, Inc.
946 F.3d 1040 (9th Cir. 2019) (wherein this Court determined
that conduct driven by an anti-competitive animus does not enjoy
CDA immunity at the 230(c) Good Samaritan threshold), cert.
denied Malwarebytes, Inc. v. Enigma Software Group USA, LLC,
141 S.Ct. 13, 208 L. Ed. 2d 197 (2020).
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Samaritan” general directive/general provision/intel-
ligible principle (with anti-competitive animus being
the antithesis of “Good Samaritanism”) is applicable
to all of 230(c) (whether that be 230(c)(1) or 230(c)(2)),
based on commonsense, the very title of 230(c) (i.e.,
express statutory language), and what a general
directive/general provision/intelligible principle handed
down by Congress is supposed to be; and/or (b) the
express language of 230(c)(2)(B) pulls in 230(c)(1), fur-
ther demonstrating that “Good Samaritanism” is not
a general directive/general provision/intelligible prin-
ciple that can somehow be selectively applied to just
Section 230(c)(2) as the District Court and Facebook
wrongly think; i.e., further demonstrating that this
Court’s anti-competitive animus non-immunity Enigma
holding is not (nor could be consistent with canons of
statutory construction; e.g., whole text, harmonious
reading, irreconcilability, and/or surplusage tenets)
1solated to a 230(c)(2) scenario? Put differently, is an
Interactive Computer Service (“ICS,” such as Face-
book or Malwarebytes),8 entitled to any CDA immunity
when the ICS’ action is motivated by an anti-compet-
itive animus (as was alleged by Enigma against
Malwarebytes, and as was alleged by Fyk against
Facebook)?9

8 “Interactive Computer Service” is defined in 230(f)(3).

9Here, Fyk alleged that Facebook took action against Fyk’s
Facebook businesses/pages, which had the effect of destroying
Fyk’s businesses that were valued at the time in the nine-figure
range, so that Facebook could make more money after steering
Fyk’s businesses/pages into the hands of a Fyk competitor that
paid Facebook appreciably more money. The content remained
the same, but Facebook did not take discretionary CDA action
against the better paying commercial Facebook user. See [D.E.
1], ER 176-204. Justice Thomas posits, see Malwarebytes, 141



App.28a

(2)Did the District Court err in determining that
Fyk was not entitled to Rule 60(b)(6) relief commen-
surate with a showing of “extraordinary circumstances”™?

(3) Did the District Court err in denying Fyk’s unop-
posed request for Rule 60(b)(3) relief to the extent that
the requested relief is predicated on the District
Court’s having erroneously relied upon Facebook’s
(mis)characterization of Fyk’s content as the basis of

S.Ct. 13: (a) The first logical point for 230(c) immunity analysis
is the “Good Samaritan” general directive overarching all of 230
(c). If an ICS’ action is not that of a “Good Samaritan,” then the
immunity analysis stops at the 230(c) threshold; (b) If an ICS
(e.g., Facebook) takes no action over the content of an Informa-
tion Content Provider (“ICP,” like Fyk, with “Information
Content Provider’ being defined in 230(f)(3)), then Facebook
enjoys immunity under 230(c)(1); (c) if an ICS takes action over
the content of an ICP, then, under 230(c)(2)(A), the ICS enjoys no
immunity for such action unless such action is demonstrably
taken in “good faith,” which such “good faith” analysis is merits-
based (i.e., not at the initial pleading stage) and, for all intents
and purposes, an extension of the “Good Samaritan” general
directive; and (d) If an ICS provides an ICP #1 (like a
parent/ICP/user concerned with protecting their child from
Internet pornography) with the tools/services needed to eradicate
the kind of Internet garbage contemplated by 230(c)(2)(A) posted
by another ICP #2, then the ICS enjoys immunity under 230(c)
(2)(B) just like with respect to 230(c)(1) (with the language of 230
(©)(2)(B) expressly relating back to 230(c)(1)) because in either
the 230(c)(1) or 230(c)(2)(B) setting, the ICS took no direct action
over the content of a user. The proper application of 230(c) (non-
)Jimmunity should not be a guessing game, which is the practical
result of the mixed jurisprudence in the past twenty-six years
since the CDA’s enactment. See Malwarebytes, Inc., 141 S.Ct. at
13 (wherein Justice Thomas provides a detailed Statement of the
judicial abuse across the country, including from within
California’s court system, that has turned Section 230 into legal
morass leaving no clear interpretation about the limits of
Immunity).
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the lawsuit, rather than the actual claims and factual
allegations in Fyk’s Verified Complaint, which sounded
in tort and California code, and which derived from
Facebook’s conduct? The District Court’s dismissal
without leave to amend, and subsequent judgment,
denial of reconsideration — all without oral argument
—violated Fyk’s Due Process rights.

STATEMENT OF THE CASE/
RELEVANT FACTS

Fyk was the owner-publisher of several Facebook
businesses/pages. For years, Fyk used social media to
create and post humorous content on Facebook’s
purported “free” social media platform. Fyk’s content
was extremely popular and, ultimately, Fyk had more
than 25,000,000 documented followers at peak on his
Facebook pages/businesses. According to some ratings,
Fyk’s Facebook page (WTF Magazine) was ranked the
fifth most popular page on Facebook, ahead of
competitors like BuzzFeed, College Humor, Upworthy,
and large media companies like CNN. Fyk’s large
Facebook presence resulted in his pages becoming
income generating business ventures, generating
hundreds of thousands of dollars a month in advertis-
ing and lead generating activities, which such value
was derived from Fyk’s high-volume fan base distribu-
tion. See, e.g., ER 177-178 at 49 1-2, 5; ER 180 at ¥ 15;
ER 181 at 9 16.

Between 2010 and 2016, Facebook implemented
an “optional” paid for reach program. Facebook began
selling distribution, which it had previously offered
for free and, in doing so, Facebook became a direct
competitor of users like Fyk. This advertising business
model “create[d] a misalignment of interests between
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[Facebook] and people who use [Facebook’s] services,”
Mark Zuckerberg, Understanding Facebook’s Business
Model (Jan. 24, 2019), which incentivized(s) Facebook
to selectively and tortiously interfere with users’
ability to monetize by removing content or distribution
from non-paying/low-paying users in favor of Facebook’s
higher paying, “sponsored,” “high[er] quality participants
in the ecosystem.” Mark Zuckerberg Interview/Public
Discussion With Mathias Dopfner (Apr. 1, 2019). See,
e.g., ER 181-182 at 99 17-18.

A high-ranking Facebook executive bluntly told
Fyk that Fyk’s business was disfavored compared to
other businesses that opted into paying Facebook
extraordinary sums of advertising money. See, e.g.,
ER 182 at 9 18; ER 194 at q 47. Although Fyk
reluctantly opted into Facebook’s commercial program
at a relatively low amount of money (in comparison to
others, such as Fyk’s competitor), Facebook reduced
the reach/distribution/visibility of Fyk’s pages/busi-
nesses by over 99% overnight. See, e.g., ER 182-184 at
99 19-21. Then, in October 2016, Facebook fully de-
activated (“restricted access to or availability of Fyk’s
material”) several of Fyk’s pages/businesses, totaling
over 14,000,000 fans cumulatively, under the fraudu-
lent aegis of “content policing” pursuant to Section (c)
(2)(a). See, e.g., ER 184-185 at Y9 21-22. Facebook’s
content policing, however, was not uniformly applied
or enforced due to Facebook’s desire for financial gain.
See, e.g., ER 185-191 at 9 23-40.

In February and March of 2017, Fyk contacted a
prior business colleague (and now competitor) who
was more favored by Facebook, the competitor having
paid over $22,000,000.00 in advertising. Fyk’s competitor
had dedicated Facebook representatives available to
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its team (whereas Fyk was not offered the same
services) offering additional assistance directly from
Facebook. Fyk asked his competitor if they could
possibly have their Facebook representative restore
Fyk’s unpublished and/or deleted pages for Fyk. Face-
book’s response was to decline Fyk’s competitor’s
request unless Fyk’s competitor was to take owner-
ship of the unpublished and/or deleted content/pages.
Facing no equitable solution, Fyk sold his pages/busi-
nesses to the competitor at a “fire-sale” price. Face-
book thereafter restored the exact same content (i.e.,
in form, not in access or availability) that Facebook had
previously restricted and maintained “violated” its
purported “offensive” content Community Standard
rules (i.e., purportedly violative of (c)(2)(A)) while
owned by Fyk but not when in the hands of Fyk’s
competitor). Facebook’s preferred (i.e., higher paying)
“Sponsored Advertisers” do not suffer the same con-
sequences as Fyk, simply because they pay more. See,
e.g., ER 192-194 at 99 41-47.

On August 22, 2018, Fyk sued Facebook in the
District Court, alleging fraud, unfair competition,
extortion, and tortious interference with his economic
advantage based on Facebook’s anti-competitive animus.
See ER 194 at § 49 through ER 202 at § 72. Facebook
filed a Rule 12(b)(6) motion, based largely on Section
230(c)(1) immunity. See ER 158-175. The District
Court continued the proceedings, then vacated oral
arguments and granted Facebook’s motion on the
papers, without affording Fyk leave to amend the
Verified Complaint. The District Court misinter-

preted/misapplied Section 230 protection/immunity.
See ER 84-89.
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Fyk appealed to this Court. The Ninth Circuit
panel affirmed the District Court decision without
oral argument in a cursory five-page Memorandum.
See ER 52-57. Fyk filed a Petition for Hearing En
Banc, which was summarily denied on July 21, 2020.
The Ninth Circuit’s affirmation of dismissal stood in
stark contravention of the Ninth Circuit’s own inter-
pretation/application of Section 230 in another anti-
competitive animus case (Enigma).

On November 2, 2020, Fyk filed a Petition for
Writ of Certiorari to the Supreme Court of the United
States (the “Petition”). Notwithstanding Justice Thomas’
October 13, 2020, invitation for the SCOTUS to take
up an appropriate case wherein the “correct inter-
pretation of § 230,” Malwarebytes, 141 S.Ct. at 18,
could be assessed, the SCOTUS denied Fyk’s Petition
without comment. See ER 58-83.

With case law having evolved since the time the
District Court dismissed Fyk’s case against Facebook
(along with other bases for reconsideration under Rule
60), Fyk filed his Motion for Reconsideration on March
22, 2021. By Order dated November 1, 2021, the Dis-
trict Court cursorily denied same, prompting Fyk to
lodge an appeal with this Court on December 1, 2021.
The District Court’s denial of Fyk’s Motion for Recon-
sideration ignored (or cursorily misapplied) this Circuit’s
controlling Enigma authority.

In this appeal, Fyk seeks the opportunity to have
his case heard on the merits via the application of con-
trolling authority of this Circuit; and in doing so,
giving effect to Fyk’s constitutionally guaranteed Due
Process rights. This i1s especially so, considering this
Court handed down a different fate to Malwarebytes
than Facebook and to Enigma than Fyk in identical
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(at least on the anti-competitive animus front) circum-
stances. What has transpired so far for Fyk was
wrong, unjust, and should be undone by this Court.

SUMMARY OF THE ARGUMENT

As discussed in Section A below, the District
Court erred in denying Fyk’s request for Rule 60(b)(5)
relief by narrowing/limiting this Court’s Enigma 230(c)
holding to only a 230(c)(2) setting. This Court’s
Enigma holding was not exclusive to a 230(c)(2)
setting — this Court, in Enigma, properly applied the
“Good Samaritan” general provision overarching all of
230(c) (both 230(c)(1) and 230(c)(2)) to the reality that
ICS action, driven by anti-competitive animus, is the
antithesis of “Good Samaritanism” and is accordingly
entitled to no 230(c) immunity.

As discussed in Section B below, the District
Court erred in denying Fyk’s request for Rule 60(b)(6)
relief in deciding “extraordinary circumstances” were
not present. The Order cites to Phelps v. Alameida,
569 F.3d 1120 (9th Cir. 2009) for the proposition that
“extraordinary circumstances” need to be present in
order for Rule 60(b)(6) relief to be afforded. The Dis-
trict Court did not engage in an analysis of the “extra-
ordinary circumstances’ guideline/considerations out-
lined by this Court in Phelps.10 As discussed in Sec-
tion B below, applying the Phelps factors to this case,

10 Not surprisingly, neither Facebook’s Response nor the District
Court’s Order analyzed Phelps, but merely cited Phelps for the
undeniable proposition that “extraordinary circumstances” must
be present for Rule 60(b)(6) relief to be afforded and went on to
syllogistically assert that no “extraordinary circumstances”
exist.
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Fyk was/is plainly entitled to Rule 60(b)(6) relief just
like Phelps was.

As discussed 1n Section C, the District Court
Order ignored certain aspects of the Motion for Recon-
sideration, namely Fyk’s request for Rule 60(b)(3) relief.
As to Rule 60(b)(3), the District Court wrongly denied
Fyk’s request for Rule 60(b)(5) relief by narrowing this
Court’s Enigma 230(c) holding to only a 230(c)(2)
setting (as discussed in Section A), the District Court
bootstrapped its dismissal finding that Fyk’s case was
a 230(c)(1) challenge (as misleadingly argued by Face-
book), rather than a 230(c)(2)(A) challenge (as actually
alleged in Fyk’s Complaint).1l1 The District Court’s
overlooking a standalone basis under Rule 60 for
vacating dismissal/judgment in this case was improper,
especially considering Facebook’s Response did not
even rebut Fyk’s request for Rule 60(b)(3) relief.

11 Almost three years ago in this action that commenced almost
four years ago, the District Court dismissed Fyk’s 230(c)(2)(A)
case (as actually pleaded in the Verified Complaint, [D.E. 1], ER
176-204) by adopting Facebook’s dismissal argument that Fyk’s
case was somehow a 230(c)(1) challenge. The District Court
parlayed its approximate three-year-old dismissal erroneously
characterizing Fyk’s Verified Complaint as a 230(c)(1) challenge
into a denial of the Motion for Reconsideration based on an
equally incorrect view that this Court’s Enigma anti-competitive
animus 230(c) immunity preclusion holding was limited to only
a 230(c)(2) setting. Neither the District Court nor Facebook
addressed Rule 60(b)(3) in the reconsideration motion practice
that is the subject of this appeal.
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ARGUMENT

A. Rule 60(b)(5) Relief Is Warranted - This
Court’s Enigma Anti-Competitive Animus
Non-Immunity Holding Was Not Limited
Exclusively To A 230(c)(2) Setting

The Order reads, in pertinent part, as follows:
“By contrast, the Ninth Circuit’s Enigma opinion did
not involve the application of 230(c)(1); instead, the
court examined 230(c)(2).” [D.E. 51] at 2, ER 4. This is
wrong for at least two reasons.

First, properly interpreted, it is plain that Enigma’s
holding that there is no immunity where there is anti-
competitive animus flows from the “Good Samaritan”
general directive that applies to all of 230(c). Indeed,
one cannot be both a Good Samaritan and an anti-
competitor at the same time, it 1s prima facie impossible.
The following from this Court’s Enigma decision
punctuates this reality:

e “This dispute concerns § 230, the so-called
“Good Samaritan” provision of the Communi-
cations Decency Act of 1996, enacted primarily
to protect minors from harmful online
viewing.” Enigma, 946 F.3d at 1044.

e This is the very first line of this Court’s
Enigma decision, which makes clear
that the case dealt with the 230(c)-
threshold consideration that is the
“Good Samaritan” general directive, not
just 230(c)(2). Just because the Enigma
case apparently had a 230(c)(2) backdrop
by no means confined this Court’s over-
arching conclusions/holdings that “Good
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Samaritanism” (applicable to all of 230
(c)) cannot allow conduct of an anti-com-
petitive animus to enjoy CDA immunity.

In line with Judge Fisher’s Zango v. Kaspersky
Lab, Inc., 568 F.3d 1169 (9th Cir. 2009) con-
curring advisements against turning 230
immunity into a weapon available to chill
competition, this Court held as follows in
Enigma: “We conclude, however, that Enigma’s
allegations of anticompetitive animus are suf-
ficient to withstand dismissal.” Id. at 1045.

e The same should have been determined
here in relation to Fyk’s allegations of
Facebook’s anti-competitive animus.

“The CDA, which was enacted as part of the
Telecommunications Act of 1996, contains
this ‘Good Samaritan’ provision that, in sub-
paragraph B, immunizes internet-service pro-
viders from liability for giving internet users
the technical means to restrict access to
[certain content].” Id.

e Just because this Court found that the
“Good Samaritan” general directive of
230(c) applies to 230(c)(2) settings does
not mean that this Court found that the
“Good Samaritan” general directive/gener-
al provision/intelligible principle does not
apply to other subsections of 230(c).
There is, in fact, no way that this Court
could have so determined since the
“Good Samaritan” general directive so
plainly qualifies the immunity analysis
under all of 230(c).
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One of Congress’ goals in enacting the CDA
was to “to preserve the vibrant and compet-
itive free market that presently exists for the
Internet and other interactive computer
services.” Id. at 1047 (citing 47 U.S.C. § 230

(b)).

e Why did Fyk not receive the benefit of a
competitive free market? Why was Face-
book’s anti-competitive conduct allowed
to crush Fyk’s livelihood? Why did
Malwarebytes have to act as a “Good
Samaritan” in regards to Enigma but
Facebook did not have to act as a “Good
Samaritan” in regards to Fyk?

“We must today recognize that interpreting
the statute to give providers unbridled dis-
cretion to block online content would, as
Judge Fisher warned, enable and potentially
motivate internet-service providers to act for
their own, and not the public, benefit.
Immunity for filtering practices aimed at
suppressing competition, rather than pro-
tecting internet users, would lessen user con-
trol over what information they receive, con-
trary to Congress’s stated policy.” Id. at 1051
(internal citations omitted).

e Nowhere in this holding is the Court’s
Enigma determinations confined to 230
(¢)(2). Nor could it have been — conduct
that quashes competition is not immune

anywhere within the four corners of the
CDA.
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“Because we hold that § 230 does not provide
immunity for blocking a competitor’s program
(i.e., materials) for anticompetitive reasons,
and because Enigma has specifically alleged
that the blocking here was anticompetitive,
Enigma’s claims survive the motion to dis-
miss. We therefore reverse the dismissal of
Enigma’s state-law claims and we remand for
further proceedings.” Id. at 1052.

e Again, nowhere in the Court’s holding is
the exception to immunity for anti-com-
petitive animus confined to just 230(c)
(2). Again, nor could it have been since
the “Good Samaritan” general directive
(which such “Good Samaritan” is the
polar opposite of conduct/action driven
by anti-competitive animus) applies to
all of 230(c).

e Fyk alleged that Facebook’s actions
against him were grounded in anti-
competitive conduct just like Enigma
alleged. Thus, Fyk should have
enjoyed the same result as Enigma;
i.e., Fyk’s case should not have been
dismissed.

“As we have explained with respect to the
state law claims, Zango did not define an
unlimited scope of immunity under § 230,
and immunity under that section does not
extend to anticompetitive conduct.” Id. at
1054.

e This Court’s exception to immunity for
anti-competitive animus applied to 230
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(c), not just 230(c)(2). And, again, that
had to be the case and makes perfect
sense because the “Good Samaritan”
general directive/general provision/
intelligible principle (from which this
Court’s anti-competitive animus non-
immunity holdings flowed) applies to all
of 230(c).

e Here, why was Facebook afforded
an “unlimited scope of immunity”?
Why were Fyk’s allegations of anti-
competitive animus not worthy of
surviving dismissal as was the case
for Enigma? Why has the legal
system thus far protected Enigma
but not Fyk under the same circum-
stances?

This Court’s decision in Enigma, after Fyk’s first
appeal before this Court, corrected the same kind of
anti-competitive animus that Fyk alleges here against
Facebook. On this ground, Fyk respectfully requests
that this Court reverse the Order and remand to the
District Court for the vacating and setting aside of dis-
missal/judgment, to give Fyk a chance at a real day in
court on the merits; i.e., affording Fyk the Due Process
he is constitutionally entitled to and under this
Court’s decision in Enigma. Indeed, as pointed out by
Justice Thomas in his Malwarebytes statement, provid-
ing litigants like Fyk an opportunity to have the
merits of their case heard does not guarantee victory,
1t simply provides those litigants a chance to articulate
the facts and present evidence:

Paring back the sweeping immunity courts
have read into § 230 would not necessarily
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render defendants liable for online miscon-
duct. It simply would give plaintiffs a chance
to raise their claims in the first place. Plain-
tiffs still must prove the merits of their cases,
and some claims will undoubtedly fail.

Malwarebytes, 141 S.Ct. at 18. Fyk deserves the
right to raise his claims in the first place, and a chance
to prove the merits of his claims.

This Court’s Enigma decision constitutes a change
in law, after the District Court’s initial dismissal of
Fyk’s case and while Fyk’s first appeal was pending,
justifying Rule 60(b)(5) relief; i.e., justifying the District
Court’s vacating and setting aside dismissal/judgment
and allowing Fyk’s case to proceed on the merits. The
exception to CDA immunity that is conduct driven
(i.e., not content driven) by anti-competitive animus
(which is explicit in the CDA) was not yet a precedent
in the Ninth Circuit until Enigma. See, e.g.,
Malwarebytes, 141 S.Ct. at 18 (“§ 230 should not apply
when the plaintiff sues over a defendant’s ‘conduct
rather than for the content of the information,” citing
the concurring opinion of J. Tymkovich in FTC v.
Accusearch, Inc., 570 F.3d 1187, 1204 (10th Cir. 2009),
emphasis in original). Had the Enigma decision been
In existence mere weeks earlier, the District Court’s
decision would not have resulted in a dismissal at the
initial pleading stage; i.e., Fyk’s Verified Complaint
would have survived dismissal (just like Enigma’s
complaint) because Fyk appropriately alleged that Face-
book’s conduct was driven by an anti-competitive
animus. The relevant judicial precedents now mandate
that a different result would occur because disparate
legal results (Enigma’s case going one way, and Fyk’s
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case going another way) under identical circum-
stances and analysis (here, Enigma alleging anti-com-
petitive animus against Malwarebytes and Fyk alleging
anti-competitive animus against Facebook) cannot co-
exist, especially given consistency is key to justice and/
or maintaining the public’s faith in the judiciary.

Second, even if it was somehow the case that this
Court’s Enigma decision somehow determined that
the “Good Samaritan” general directive somehow only
applied to 230(c)(2) settings (rather than applied to all
of 230(c) in accordance with the express statutory lan-
guage, the very title of 230(c), and the very point of a
general directive/general provision/intelligible principle
handed down by Congress when tasking others, directly
or indirectly, to carry out regulatory functions, such
as Internet content policing here), the Court’s Enigma
decision would nevertheless implicate Section 230(c)
(1) by way of the express wording of 230(c)(2)(B) that
relates back to 230(c)(1). Why does 230(c)(2)(B)
implicate Section 230(c)(1)? Because the ICS is
enjoying the same non-action immunity under slightly
different contexts. Under 230(c)(1), if the ICS takes no
action as to someone’s content, the ICS cannot possibly
be held liable for whatever happened to someone else’s
content. Under 230(c)(2)(B), the ICS takes no action
as to the content of another when the ICS provides
ICP #1/user #1 with the tools/services needed to
eradicate garbage posted by ICP #2/user #2, which is
the exact same end result as 230(c)(1) —if the ICS does
not take any action as to one’s content, the ICS enjoys
Immunity.
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B. Rule 60(b)(6) Relief Is Warranted -
“Extraordinary Circumstances” Exist

The District Court’s Order summarily asserts:
“Finally, Fyk has not shown the ‘extraordinary cir-
cumstances’ required under 60(b) for granting relief.”
4:18-cv-05159-JSW, [D.E. 51] at 2, ER 4. The Order
provides no analysis or explanation as to how Fyk’s
reconsideration circumstances differ from the factors
set forth by this Court in Phelps v. Alameida, 569 F.3d
1120 (9th Cir. 2009). Had the District Court actually
engaged in an “extraordinary circumstances” analysis
(rather than citing without analysis the Phelps cita-
tion found in Facebook’s Response), Rule 60(b)(6)
relief would have been afforded to Fyk.

Applying Phelps here:

In this case, the lack of clarity in the law at
the time of the district court’s original deci-
sion, the diligence [Fyk] has exhibited in
seeking review of his original claim, the lack
of reliance by either party on the finality of
the original judgment, the short amount of
time between the original judgment becoming
final and the initial motion to reconsider, the
close relationship between the underlying
decision and the now controlling precedent
that resolved the preexisting conflict in the
law, and the fact that [Fyk] does not chal-
lenge a judgment on the merits . . . but rather
a judgment that has prevented review of
those merits all weigh strongly in favor of
granting Rule 60(b)(6) relief. Accordingly, we
reverse the denial of [Fyk’s] motion and
grant his request for relief from the judg-
ment dismissing his [case]. On remand, the
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district court shall evaluate the merits of the
[complaint] that [Fyk] presented [approxi-
mately four] years ago.

It has sometimes been said that the law is a
study of ‘those wise restraints that make
men free.” Much of law consists of necessary
rules that give order and structure to a free
society. Some rules promote order by em-
phasizing the need for efficiency, including the
need for efficient management of the judicial
system. Other rules are employed in the
service of protecting individuals’ fundamen-
tal rights and are designed to ensure that
such individuals receive the Due Process they
are guaranteed by our Constitution. See U.S.
Const., amends. V, XIV. Yet far too often in
recent years, concern for efficiency and pro-
cedure has overshadowed concern for basic
fairness, and has transformed our fidelity to
‘process’ into an undue obsession with
formalism and technicalities. In short, a con-
cern for procedure has far too often obscured
or eclipsed the equally important if not
greater role to be played by our dedication to
justice. It was, after all, in order ‘to establish

justice’ that our Constitution was written.
Id. pmbl.

[Fyk’s] case represents the epitome of our
obsession with form over substance. For
[roughly four] years, [Fyk] has sat in [Face-
book’s prison] while he and his attorneys have
struggled to have his claim that he is being
imprisoned in violation of the Constitution
evaluated on its merits. [Fyk] has traveled
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up and down the federal judiciary’s
apparatus . . .. In so doing, he has produced
nearly [hundreds, if not thousands, of] pages
of legal briefs, motions, and petitions. His
arguments have been evaluated by no less
than [four] federal judges and nine Supreme
Court Justices—not including his petition]]
for rehearing en banc . . ..

Yet, in all this time, not a single federal
judge has once examined the substance of
[Fyk’s] claims. All of this energy — and, more
1important to [Fyk], all of this time —has been
spent evaluating one procedural question
after another . . . in wading through this end-
less morass of procedural questions, and
frequently answering them incorrectly, a
crucially important point has been repeatedly
overlooked: Over [approximately four] years
ago, a man came to federal court and told a
federal judge that he was being unlawfully
[placed in Facebook prison] in violation of
the rights guaranteed to him by the Consti-
tution of the United States. [Approximately
four years] later, not a single federal judge
has ever once been allowed to seek to dis-
cover whether that claim is true.

The United States Supreme Court has made
clear that the equitable power embodied in
Rule 60(b)(6) is the power ‘to vacate judgments
whenever such action 1s appropriate to
accomplish justice.” Given that directive, we
agree that ‘the decision to grant Rule 60(b)
(6) relief’ must be measured by ‘the incessant
command of the court’s conscience that
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justice be done in light of all the facts.” With
that guiding principle in mind, we REVERSE
the denial of [Fyk’s] motion for reconsidera-
tion and REMAND to the district court for
further proceedings consistent with this
opinion.

Phelps, 569 F.3d at 1140-1142 (emphasis in orig-
inal) (certain citations omitted). Here, Fyk’s filings in
conjunction with the subject reconsideration motion
practice, [D.E. 46]/ER 21-83 and [D.E. 48]/ER 5-16,
tracked almost all of the “extraordinary circumstances”
Phelps factors. See [D.E. 46] at 10-12/ER 30-32. Face-
book’s Response and the District Court’s Order, con-
versely, amount to: “Phelps says there must be ‘extra-
ordinary circumstances’ to afford Rule 60(b)(6) relief
and such circumstances are not here because we
summarily say that they do not exist without any
analysis.”

Notably, Facebook’s Response did nothing to
rebut the “extraordinary circumstances” advanced by
Fyk. Again, all Facebook did in its Response was cite
Phelps; i.e., it did not analyze the Phelps factors. It is
axiomatic that whatever is not rebutted by an opponent
(Facebook) should be deemed admitted in favor of the
other party (Fyk).

The District Court’s failure to apply the Phelps
factors in considering Fyk’s Motion for Reconsideration
based on new law not in existence at the time of its
initial dismissal was an abuse of discretion and
warrants reversal.
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C. Rule 60(b)(3) Relief Is Warranted - The
Dismissal/Judgment That Was Subject To
Reconsideration Was Improperly Predicated

On Facebook’s Misleading Characterization
Of Fyk’s Claims

As explained by Fyk in his earlier filings (both in
District Court and in this Court), the District Court
accepted Facebook’s false characterization of Fyk’s
content in dismissing Fyk’s case; i.e., in depriving Fyk
of his Due Process rights. An example discussed in
past filings was the blatant lie in Facebook’s Motion
to Dismiss that one of Fyk’s businesses/pages was
dedicated to public urination, which such demon-
strably false statement was featured by the District
Court in the very first paragraph of the dismissal
Order.

But the most egregious example of the District
Court’s acceptance of Facebook’s distorted facts was
the mischaracterization of Fyk’s Verified Complaint
as a 230(c)(1) case rather than the 230(c)(2)(A) case
that this case actually wasl/is, as discussed in footnote
11 above. Facebook perpetuated the misleading argu-
ment to the Court because Facebook knew that 230(c)
(2)(A) cases are generally not subject to dismissal at the
pleading stage because there are too many factual
considerations at play when assessing the “good faith”
(or “bad faith”) of the ICS. Facebook engaged in a pre-
stidigitation of Fyk’s actual factual allegations in the
Verified Complaint showing Facebook’s conduct with
Facebook’s argument of Fyk’s alleged (but false
characterization of) content, to which the District
Court fell victim. On a Rule 12(b)(6) motion, the Dis-
trict Court was required to accept as true at the plead-
ing stage Fyk’s factual allegations (which revolved
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around Facebook’s conduct, not Fyk’s content), concern-
ing (among other illegalities) Facebook’s anticompeti-
tive animus towards and tortious interference with
Fyk’s businesses.

Rule 60(b)(3) relief is available where (as here) a
Court’s adverse ruling was predicated, in whole or in
part, on a fraud on the court and upon new controlling
case authority. If the District Court did not understand
230(c)(2)(A) (as Fyk pleaded the factual allegations),
it should have permitted a hearing to allow Fyk to fur-
ther explain/show why the Verified Complaint was/is
a 230(c)(2)(A) case or permitted Fyk to amend his
Verified Complaint to make even clearer how his case
was brought pursuant to a 230(c)(2)(A). The District
Court’s disposition of the case was the result of having
been misled by Facebook’s mischaracterization of Fyk’s
claims. Worse, the District Court seized upon Face-
book’s false statement that one of Fyk’s businesses/pages
was dedicated to public urination, which was a
patently false Facebook assertion and had no proper
basis for appearing as a ground for the District Court’s
order at the initial pleading and 12(b)(6) motion prac-
tice stage. Fyk’s Verified Complaint allegations were
to be taken as true with reasonable inferences drawn
therefrom in favor of Fyk. Rule 60(b)(3) relief is
warranted, the denial Order was fundamentally flawed
by the District Court’s adopting of Facebook’s mischar-
acterization that Fyk’s case was somehow a 230(c)(1)
challenge.

Moreover, just as the District Court did not
engage in an analysis of the Phelps “extraordinary cir-
cumstances” Rule 60(b)(6) factors (contrary to Fyk’s
Motion for Reconsideration that analyzed such factors),
the Order also did not address Fyk’s request for Rule
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60(b)(3) relief (ust like Facebook’s Response — no
mention of Rule 60(b)(3)). Again, it is axiomatic that
whatever is not rebutted by an opponent (Facebook)
should be deemed admitted in favor of the other party
(Fyk).

CONCLUSION

The first logical point of 230(c) immunity analysis
is the general directive found in the very title of 230
(c) — “Good Samaritan[ism].” This is what this Court’s
Enigma decision necessarily declared. If an ICS (e.g.,
Facebook) 1s not a Good Samaritan (one cannot be an
anti-competitor and a Good Samaritan at the same
time, that 1s prima facie oxymoronic), then the 230(c)
Immunity analysis stops there; i.e., does not proceed
to the subsections of 230(c). That i1s where the
California judiciary should have snuffed out Face-
book’s immunity nonsense in this case years ago. If
the Good Samaritan threshold is cleared, then the
Immunity analysis of 230(c)’s subsections necessarily
unfolds as follows.

230(c)(1) immunizes an ICS/provider/host/platform
(e.g., Facebook) when the ICS takes no action with
respect to the content of another ICP/user (e.g., Fyk)—
it makes perfect sense that where there is no harm
inflicted by a Facebook/Google/Twitter/etc. because
there was no action taken by a Facebook/Google/
Twitter/etc. as to another ICP’s content. Here, the
Verified Complaint could not be any clearer in
alleging Facebook took action to destroy Fyk and
could not be any clearer that Fyk was/is not trying to
treat Facebook as Fyk (the publisher); meaning, no
immunity for Facebook under 230(c)(1) exists even
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assuming arguendo the threshold Good Samaritan
general directive was somehow surmountable here.

230(c)(2)(A) immunizes an ICS/provider/host/
platform when an ICS takes “good faith” restrictive
action to eradicate filthy content posted by an ICP/
user — it makes perfect sense that a Facebook/Google/
Twitter/etc. should be able to delete child pornography
posted by an ICP/user, for example, without fear of
liability. This i1s how Facebook acted against Fyk, and
the allegations of the Verified Complaint are clear in
this regard; e.g., the Verified Complaint alleges that
Facebook destroyed one of Fyk’s businesses/pages
because Facebook deemed a screenshot of the Disney
movie Pocahontas violative of 230(c)(2)(A). What
should have happened (and what this appeal asks this
Court to finally make happen) is that Facebook’s 230
(©)(2)(A) actions should have been analyzed on the
merits (during discovery) under a “good faith” lens.

Section 230(c)(2)(B) (which expressly relates back
to 230(c)(1) because it 1s the same kind of inaction sit-
uation in a slightly different context) immunizes an
ICS/provider/host/platform when the ICS takes no
action with respect to the content of another ICP #2/
user #2 but provides the tools/services to an ICP #1/
user #1 to take action on the content of ICP #2/user #2
— it makes perfect sense that a Facebook/Google/
Twitter/etc. would not be subject to any liability for
giving a parent/user/ICP (ICP #1) the tools needed to
protect a child in eradication of pornography, for
example, posted on the Internet by another user/ICP
(ICP #2). The Section 230(c)(2)(B) setting simply does
not apply in this case, so Facebook would not enjoy
immunity under 230(c)(2)(B) either.
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Here, an ICS (Facebook) took action on the con-
tent of an ICP (Fyk) — more specifically, Facebook
destroyed Fyk’s content while in Fyk’s hands and
restored (took another action) Fyk’s identical (in form
not function) content for a Fyk competitor who paid
Facebook significantly more money than Fyk once
Facebook had steered Fyk’s content (took another ac-
tion) to Fyk’s competitor. This is the epitome of Face-
book’s anti-competitive animus, which this Court has
properly determined in Enigma enjoys no 230(c)
immunity at the “Good Samaritan” general directive
threshold. That is where the District Court’s 230(c)
Immunity analysis should have stopped over three
years ago such that merits-based resolution of this
approximately four-year-old case was long ago under-
way. But we will say a bit more in an abundance of cau-
tion; i.e., as if the Good Samaritan general directive in
the very title of 230(c) somehow meant nothing to 230
(c)(1) and/or 230(c)(2).

This case is the epitome of an ICS (Facebook)
taking action on the content of an ICP/user (Fyk);
thus, there is zero legitimacy to Facebook somehow
enjoying 230(c)(1) inaction immunity here. This case
was/is the epitome of “bad faith” ICS (Facebook) remo-
val of the content of an ICP/user (Fyk); thus, there is
zero legitimacy to Facebook somehow enjoying 230(c)(2)
(A) “good faith” action immunity here. This case was/
1s nowhere even close to ICP #1/user #1 taking action
on the content of ICP #2/user #2 by way of tools/
services provided by an ICS (Facebook); thus, there is
zero legitimacy to Facebook somehow enjoying 230(c)
(B) immunity here. Simply put, Facebook’s active
crippling of Fyk’s businesses was conduct for which
Section 230(c) immunity is unavailing to Facebook.
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This Court must reverse the District Court’s
denial of relief and must right approximately four
years of legal injustice endured by Fyk under the
exact same anti-competitive animus non-immunity
analysis employed by this Court in providing justice
to Enigma. If justice is to be served, this case must be
remanded to the District Court for vacating and
setting aside of dismissal/judgment so that this case
can finally move forward on the merits.

STATEMENT OF RELATED CASES

Fyk is unaware of another case pending before
this Court involving the acute issues at play here.

CERTIFICATE OF COMPLIANCE

Pursuant to Federal Rule of Appellate Procedure
32, undersigned counsel certifies that this brief complies
with the type-volume limitation of Federal Rule of
Appellate Procedure 32(a)(7)(A) because the principal
brief does not exceed 13,000 words. It includes 7,257
words even including this certificate. This brief complies
with the typeface requirements of Federal Rule of
Appellate Procedure 32(a)(5) and the type style
requirements of Federal Rule of Appellate Procedure
32(a)(6) because this brief has been prepared in a
proportionately spaced typeface using Times New
Roman 14-point font.

Respectfully Submitted,

s/ Constance J. Yu
Putterman Yu Wang LLP

345 California St., Ste 1160
San Francisco, CA 94104-2626
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APPELLANT FYK NOTICE OF FILING
SUPPLEMENTAL AUTHORITY: JANE DOE
[DE 15]

(APRIL 14, 2022)

CALLAGY LAW, P.C.
650 From Road, Suite 240, Paramus, NJ 07652
Phone: 201-261-1700, Fax: 201-261-1775
www.CallagyLaw.com, info@CallagyLaw.com

Via ECF
U.S. Court of Appeals for the Ninth Circuit
RE: Jason Fyk v. Facebook, Inc., No. 21-16997

Appellant’s Notice of Filing Supplemental Author-
ity in Further Support of Appellant’s 3/3/2022
Opening Brief

Dear your Honors:

I, along with Constance J. Yu, Esq., represent
Plaintiff-Appellant, Jason Fyk (“Fyk”), in regards to
the above-captioned matter. On March 3, 2022, Fyk
filed his Opening Brief. Pursuant to Fed. R. App. P. 28
(§) and 9th Cir. R. 28-6 (along with advisory committee
notes), Fyk respectfully submits the following (which
post-dated the March 3, 2022, Opening Brief) as supple-
mental authority in further support of his pending
Opening Brief: Doe v. Facebook, Inc., 595 U.S. ___ |
2022 WL 660628 (Mar. 7, 2022), enclosed herewith for
the Court’s ease of reference.

This Doe case is Justice Thomas’ Statement
respecting the denial of certiorari. We, however,
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deemed it important and worthwhile to bring the
enclosed to the Court’s attention, as the enclosed
represents another instance where Justice Thomas (at
minimum within the SCOTUS) supports Fyk’s inter-
pretation/application of CDA immunity; e.g., “It is
hard to see why the protection § 230(c)(1) grants
publishers against being held strictly liable for third
parties’ content should protect Facebook from liability
for its own ‘acts and omissions,” id. at *1 (emphasis in
original), with the subject Fyk case being one that
seeks to hold Facebook accountable for Facebook’s
“own” actions, namely actions of an anti-competitive
animus.

Undersigned hereby certifies that the above body
of this letter does not exceed 350 words pursuant to
Fed. R. App. P. 28(j) and 9th Cir. R. 28-6; indeed, the
above body totals 200 words.

Respectfully Submitted,

/sl Jeffrey L. Greyber*
Callagy Law, P.C.

1900 N.W. Corporate Blvd.
Ste 310W

Boca Raton, FL. 33431
jgreyber@callagylaw.com
(561) 405-7966 (o)

(201) 549-8753 (f)

* Pending pro hac vice appl.

and

Constance J. Yu, Esq.
Putterman | Yu | Wang LLP
SBN 182704
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345 California St., Ste 1160
San Francisco, CA 94104-2626
cyu@plylaw.com

(415) 839-8779 (o)

(415) 737-1363 (f)

Attorneys for Plaintiff-Appellant, Fyk

Enclosure (Doe v. Facebook)
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STATEMENT OF JUSTICE THOMAS IN
JANE DOE V. FACEBOOK DENIAL OF
CERTIORARI [DE 15A]
(MARCH 7, 2022)

SUPREME COURT OF THE UNITED STATES

JANE DOE

V.

FACEBOOK, INC.

Case No. 21-16997

OPINION
The petition for a writ of certiorari is denied.

Statement of Justice THOMAS respecting the denial
of certiorari.

In 2012, an adult, male sexual predator used
Facebook to lure 15-year-old Jane Doe to a meeting,
shortly after which she was repeatedly raped, beaten,
and trafficked for sex. Doe eventually escaped and
sued Facebook in Texas state court, alleging that
Facebook had violated Texas’ anti-sex-trafficking statute
and committed various common-law offenses. Face-
book petitioned the Texas Supreme Court for a writ of
mandamus dismissing Doe’s suit. The court held that
a provision of the Communications Decency Act known
as § 230 bars Doe’s common-law claims, but not her
statutory sex-trafficking claim.
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Section 230(c)(1) states that “[n]o provider or user
of an interactive computer service shall be treated as
the publisher or speaker of any information provided
by another information content provider.” 47 U.S.C.
§ 230(c)(1). The Texas Supreme Court emphasized that
courts have uniformly treated internet platforms as
“publisher[s]” under § 230(c) (1), and thus immune,
whenever a plaintiff's claim “stem[s] from [the
platform’s] publication of information created by third
parties.” In re Facebook, Inc., 625 S.W.3d 80, 90 (Tex.
2021) (quoting Doe v. MySpace, Inc., 528 F.3d 413, 418
(CA5 2008)). As relevant here, this expansive under-
standing of publisher immunity requires dismissal of
claims against internet companies for failing to warn
consumers of product defects or failing to take reason-
able steps “to protect their users from the malicious or
objectionable activity of other users.” 625 S.W.3d, at
83. The Texas Supreme Court acknowledged that it is
“plausible” to read § 230(c)(1) more narrowly to
Immunize internet platforms when plaintiffs seek to
hold them “strictly liable” for transmitting third-party
content, id, at 90-91, but the court ultimately felt com-
pelled to adopt the consensus approach, id, at 91.

This decision exemplifies how courts have inter-
preted § 230 “to confer sweeping immunity on some of
the largest companies in the world,” Malwarebytes,
Inc. v. Enigma Software Group USA, LLC, 592 U. S.
_ ., 141 S.Ct. 13, 13, 208 L.Ed.2d 197 (2020)
(statement of THOMAS, J., respecting denial of certi-
orari), particularly by employing a “capacious concep-
tion of what it means to treat a website operator as [a]
publisher or speaker,” id., at _ , 141 S.Ct., at 17
(internal quotation marks omitted). Here, the Texas
Supreme Court afforded publisher immunity even
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though Facebook allegedly “knows its system facilitates
human traffickers in identifying and cultivating
victims,” but has nonetheless “failed to take any rea-
sonable steps to mitigate the use of Facebook by
human traffickers” because doing so would cost the
company users—and the advertising revenue those
users generate. Fourth Amended Pet. in No. 2018—
69816 (Dist. Ct., Harris Cty., Tex., Feb. 10, 2020), pp.
20, 22, 23; see also Reply Brief 3, n. 1, 4, n. 2 (listing
recent disclosures and investigations supporting these
allegations).

It is hard to see why the protection § 230(c)(1)
grants publishers against being held strictly liable for
third parties’ content should protect Facebook from

Liability for its own “acts and omissions.” Fourth
Amended Pet., at 21.

At the very least, before we close the door on such
serious charges, “we should be certain that is what the
law demands.” Malwarebytes, 592 U.S., at __, 141
S.Ct. at, 18. As I have explained, the arguments in
favor of broad immunity under § 230 rest largely on
“policy and purpose,” not on the statute’s plain text.
Id, at __, 141 S.Ct., at 15. Here, the Texas Supreme
Court recognized that “[tlhe United States Supreme
Court—or better yet, Congress—may soon resolve the
burgeoning debate about whether the federal courts
have thus far correctly interpreted section 230.” 625
S.W.3d, at 84. Assuming Congress does not step in to
clarify § 230’s scope, we should do so in an appropriate
case.

Unfortunately, this is not such a case. We have
jurisdiction to review only “[f]linal judgments or decrees”
of state courts. 28 U.S.C. § 1257(a). And finality
typically requires “an effective determination of the
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litigation and not of merely interlocutory or inter-
mediate steps therein.” Market Street R. Co. v.
Railroad Comm’n of Cal, 324 U.S. 548, 551, 65 S.Ct.
770, 89 L.Ed. 1171 (1945). Because the Texas Supreme
Court allowed Doe’s statutory claim to proceed, the
litigation is not “final.” Conceding as much, Doe relies
on a narrow exception to the finality rule involving
cases where “the federal issue, finally decided by the
highest court in the State, will survive and require
decision regardless of the outcome of future state-
court proceedings.” Cox Broadcasting Corp. v. Cohn,
420 U.S. 469, 480, 95 S.Ct. 1029, 43 L.Ed.2d 328
(1975). But that exception cannot apply here because
the Texas courts have not yet conclusively adjudicated
a personal-jurisdiction defense that, if successful,
would “effectively moot the federal-law question raised
here.” Jefferson v. City a/Tarrant, 522 U.S. 75, 82,
118 S.Ct. 481, 139 L.Ed.2d 433 (1997).

I, therefore, concur in the Court’s denial of certi-
orari. We should, however, address the proper scope
of immunity under § 230 in an appropriate case.
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CORPORATE DISCLOSURE STATEMENT

Defendant-Appellee Meta Platforms, Inc. (f/k/a
Facebook, Inc.) is a publicly traded company and has
no parent corporation; no publicly held corporation
owns 10% or more of its stock.
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I. Introduction

In 2018, Appellant Jason Fyk sued Appellee
Facebook, Inc.1 after it disabled some of his Facebook
pages for violation of its policies. Facebook moved to
dismiss Fyk’s lawsuit, and the District Court granted
that motion after determining that each of his claims
was barred under Section 230(c)(1) of the Communi-
cations Decency Act, 47 U.S.C. § 230(c)(1) (herein-
after, “Section 230(c)(1)”). A panel of the Ninth Circuit
affirmed that decision in June 2020.2 Seven months

1 On October 28, 2021, Facebook, Inc. changed its name to Meta
Platforms, Inc. Because the original complaint was filed prior to
the name change and for ease of reference, Defendant-Appellee
continues to refer to the Defendant identified in the pleadings as
“Facebook, Inc.” as “Facebook, Inc.” here.

2 Fyk v. Facebook, Inc., 808 F. App’x 597 (9th Cir. 2020), cert.
denied, 141 S. Ct. 1067 (2021) (hereinafter, “Fyk I”).
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later, the U.S. Supreme Court denied Fyk’s Petition
for Writ of Certiorari.

Undeterred, Fyk then returned to the District
Court where he filed a motion for relief from judgment
under Rule 60(b).3 The District Court denied that mo-
tion. Fyk now appeals the District Court’s decision
denying Rule 60(b) relief.

Fyk’s primary contention is that the Ninth
Circuit’s 2019 decision in Enigma Software Group
USA, LLC v. Malwarebytes, Inc.4 marked a change in
the controlling law that resuscitates his underlying
legal claims. More specifically, he contends that
Enigma announced a “general directive” holding that
neither Section 230(c)(1) nor its sister Section 230(c)(2)
protects content moderation decisions like those made
by Facebook if such decisions were motivated by anti-
competitive animus. Fyk argues that the District
Court erred by rejecting this reading of Enigma. Fyk’s
argument is meritless, however, and the District Court
properly rejected it.

The District Court correctly recognized that
Enigma considered only whether Section 230(c)(2)5
“immunizes blocking and filtering decisions that are
driven by anticompetitive animus.”6 Enigma never

3 Fed. R. Civ. P.
4 946 F.3d 1040 (9th Cir. 2019).

5 Section 230(c)(2) of the CDA applies to certain actions “taken
in good faith.” 47 U.S.C. § 230(c)(2)(A). Section 230(c)(1) includes
no such requirement.

6 Enigma, 946 F.3d at 1050; ER 4.
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mentions Section 230(c)(1), much less does it provide
any “general directive” that applies to all of 230(c).

Moreover, this Court’s decision in Fyk I already
analyzed and rejected the very argument Fyk presents
for a second time in the current appeal. In that deci-
sion, which was issued five months after Enigma was
decided, this Court rejected Fyk’s argument that Sec-
tion 230(c)(1)’s application turns on the interactive
computer service provider’s motives in removing con-
tent. Fyk I, 808 F. App’x at 598. Consequently, any
holding in Enigma concerning the availability of Sec-
tion 230(c)(2) immunity for decisions that were
allegedly driven by anticompetitive motives is irrelevant
when assessing the scope of protections available
under Section 230(c)(1). Through the instant appeal,
Fyk seeks simply to rewrite the Communications
Decency Act and relitigate issues that he has already
argued and lost.

Accordingly, this Court should affirm the District
Court’s order.

II. Jurisdictional Statement

This Court has jurisdiction pursuant to 28 U.S.C.
§ 1291. The District Court had jurisdiction pursuant
to 28 U.S.C. § 1332. The District Court entered final
judgment in this case on June 18, 2019, after granting
Facebook’s Motion to Dismiss without leave to amend.?
On November 21, 2021, the District Court denied
Fyk’s Rule 60(b) motion seeking to vacate and set
aside the order and judgment of dismissal.

7 ER 86-89; Fyk v. Facebook, Inc., Case No. 18-05159-JSW (N.D.
Cal. June 18, 2019), Dkt. 39.
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ITI. Issues Presented

(1) Did the District Court abuse its discretion in
denying Fyk’s motion for relief under Rule 60(b)(5)?

(2) Did the District Court abuse its discretion in
denying Fyk’s motion for relief under Rule 60(b)(6)?

(3) Did the District Court abuse its discretion in
declining to grant relief pursuant to Rule 60(b)(3)?

IV. Statement of the Case

A. Procedural Background

On August 22, 2018, Fyk filed a complaint in the
U.S. District Court for the Northern District of
California alleging four causes of action: (1) intentional
interference with prospective economic advantage, (2)
violation of California Business & Professions Code
Sections 17200-17210 (Unfair Competition), (3) civil
extortion, and (4) fraud/intentional misrepresentation.8
Fyk alleged that he had created a series of Facebook
pages that “were humorous in nature, designed to get
a laugh out of [his] viewers/followers.”9 At some point,
Facebook disabled certain of those pages for violation
of its policies.10 Fyk alleged, however, that Facebook
was actually motivated by a desire to make room for
its own sponsored advertisements and to “strong-arm”
Fyk into paying to advertise.11

8 ER 193-202.
9ER 179.
10 ER 182-84

11 See ER 185-90. Fyk ultimately decided to sell the pages to a
third party. See ER 191.
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On November 1, 2018, Facebook moved the Dis-
trict Court to dismiss the Complaint because the
claims were barred by Section 230(c)(1) and, in any

event, because the Complaint failed to state any claim
for relief.12

On June 18, 2019, the District Court issued an
order dismissing Fyk’s claims with prejudice as barred
by Section 230(c)(1).13 In a well-reasoned decision, the
District Court correctly held that Section 230(c)(1)
barred all of Fyk’s claims because they sought to hold
Facebook liable as the “publisher or speaker” of con-
tent created and provided by Fyk himself.14

In September 2019, Fyk appealed the District
Court’s order to this Court, arguing that the District
Court had erred in its application of Section 230(c)(1).15
Among other things, Fyk argued that the District
Court erred in dismissing his Complaint because
“Facebook [allegedly] took action (motivated in bad
faith and/or in money) as to his businesses/pages that
rose far above a ‘Good Samaritan’ nature, thereby
divesting Facebook of any ‘Good Samaritan’ immunity/
protection rights under the Internet’s ‘Good Samaritan’
law — Subsection 230(c) of the CDA.”).16

12 ER 158-75.

13 Fyk, Case No. 18-cv-05159-JSW, Dkt. 38; ER 86-89 (herein-
after, the “June 2019 Order”).

14 See ER 87-89. The District Court did not address Facebook’s
contention that the Complaint failed to state any claims.

15 SER 1-44.
16 SER 94.
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On June 12, 2020, this Court issued its decision
in Fyk I, affirming the District Court’s June 2019
Order and holding that “[t]he district court properly
determined that Facebook has § 230(c)(1) immunity
from Fyk’s claims in this case.” Fyk I, 808 F. App’x at
597. In so holding, this Court expressly rejected Fyk’s
contention that the alleged motives of an interactive
computer service provider are relevant to the analysis
of Section 230(c)(1). As the Court explained, “[u]nlike
47 U.S.C. § 230(c)(2)(A), nothing in § 230(c)(1) turns
on the alleged motives underlying the editorial deci-
sions of the provider of an interactive computer service.”
Fyk I, 808 F. App’x at 598.

In November 2020, Fyk filed a Petition for Writ
of Certiorari to the U.S. Supreme Court challenging
this Court’s opinion in Fyk I.17 The Supreme Court
denied that Petition on January 11, 2021. See Fyk v.
Facebook, Inc., 141 S. Ct. 1067 (2021).

On March 22, 2021, Fyk moved the District Court
to vacate and set aside its June 2019 Order under
Rule 60(b)(5) and (6) on the purported basis that there
had been an intervening change in the controlling
law.18 In particular, Fyk argued that this Court’s
2019 decision in Enigma Software Grp. USA, LLC v.
Malwarebytes, Inc., 946 F.3d 1040, 1050 (9th Cir.
2019), and Justice Thomas’s subsequent “statement
respecting the denial of certiorari” of the Enigma deci-
sion, changed the controlling precedent applied by the

17 App. Opening Br. at 10.

18 ER 21-34 (3/22/2021 Motion for Relief Pursuant to Fed. R. Civ.
P. 60(b) to Vacate and Set Aside Entry of Judgment) (hereinafter,
the “Rule 60 Motion”).
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District Court.19 According to Fyk, the Enigma deci-
sion “establishes clear, new precedent confirming that
Immunity is unavailable when a plaintiff alleges anti-
competitive conduct.”20

On November 1, 2021, the District Court issued
an order denying Fyk’s Rule 60 motion.21 The District
Court held that the Ninth Circuit’s Enigma opinion
“did not reverse any case law upon which the Order
was based” because it “did not involve the application
of 230(c)(1); instead, the court examined 230(c)(2).”22
The District Court also explained that “Justice Thomas’s
statement, made ‘respecting the denial of certiorari’ to
the Enigma opinion, is not the holding of the Supreme
Court and it therefore does not ‘constitute[] binding
precedent.”23 The District Court further held that
Fyk had failed to establish the “extraordinary circum-
stances” required for relief under Rule 60(b)(6).24

B. Fyk’s Appeal

Fyk advances three arguments on appeal.

First, he argues that the District Court abused its
discretion when it declined to vacate the June 2019
Order pursuant to Rule 60(b)(5). In particular, he

19 ER 25.
20 ER 26.

21 ER 3-4 (11/01/2021 Order Denying Motion for Relief Pursuant
to Fed. R. Civ. P. 60(b) (hereinafter, the “November 2021 Order”
or “Order”).

22 ER 4.
23 Id.
24 14.
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challenges the District Court’s determination that
Enigma did not change the controlling law concerning
Section 230(c)(1).25

Second, Fyk contends that the District Court
abused its discretion when it determined that he
failed to show the “extraordinary circumstances”
required to vacate a final judgment pursuant to Rule
60(b)(6).26 Specifically, Fyk contends that the District
Court erred by not analyzing certain factors that this
Court has identified for determining when a change in
law constitutes “extraordinary circumstances” suffi-
cient to reopen a final judgment.

Finally, Fyk argues that the District Court
abused its discretion by declining to vacate the dis-
missal order under Rule 60(b)(3) based on Facebook’s
alleged “false characterization of Fyk’s content” in its
motion to dismiss.27

V. Standard of Review

This Court reviews the denial of a motion for
relief from judgment under Federal Rule of Civil Pro-
cedure 60(b) for an abuse of discretion. Riley v. Filson,
933 F.3d 1068, 1071 (9th Cir. 2019). A district court’s
exercise of its discretion may not be reversed absent
“a definite and firm conviction that the district court
committed a clear error of judgment in the conclusion
it reached.” Nat’l Wildlife Fed’n v. Nat’l Marine
Fisheries Serv., 422 F.3d 782, 798 (9th Cir. 2005). “An
appeal from a denial of a Rule 60(b) motion brings up

25 App. Opening Br. at 4-5.
26 App. Opening Br. at 6.
27 App. Opening Br. at 23.
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only the denial of the motion for review, not the merits
of the underlying judgment.” Floyd v. Laws, 929 F.2d
1390, 1400 (9th Cir. 1991).

A district court may grant relief under Rule 60(b)
(3) only if the moving party establishes by clear and
convincing evidence “that a judgment was obtained by
fraud, misrepresentation, or misconduct, and that the
conduct complained of prevented the moving party
from fully and fairly presenting the case.” In re M/V
Peacock on Compl. of Edwards, 809 F.2d 1403, 1404-
05 (9th Cir. 1987); accord De Saracho v. Custom Food
Mach., Inc., 206 F.3d 874, 880 (9th Cir. 2000).

Rule 60(b)(5) provides for relief from a final judg-
ment only when “the judgment has been satisfied,
released, or discharged, or a prior judgment upon
which it i1s based has been reversed or otherwise
vacated, or it is no longer equitable that the judgment
should have prospective application.” Fed. R. Civ. P.
60(b)(5). “[T]o grant a Rule 60(b)(5) motion to modify
a court order, a district court must find ‘a significant
change either in factual conditions or in law.” S.E.C.
v. Coldicutt, 258 F.3d 939, 942 (9th Cir. 2001) (quoting
Rufo v. Inmates of Suffolk County Jail, 502 U.S. 367,
384 (1992)). “Relief from a court order should not be
granted, however, simply because a party finds ‘it is
no longer convenient to live with the terms’ of the
order.” Id.

“A movant seeking relief under Rule 60(b)(6)
[must] show ‘extraordinary circumstances’ justifying
the reopening of a final judgment.” Gonzalez v.
Crosby, 545 U.S. 524, 535 (2005). The standard for a
Rule 60(b)(6) motion is high, and that relief should
only be granted “sparingly” to avoid “manifest injustice.”
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Navajo Nation v. Dep’t of the Interior, 876 F.3d 1144,
1173 (9th Cir. 2017).

VI. Summary of Argument

In the proceedings below, Fyk sought relief under
Rule 60(b)(5) and (b)(6) on the same purported basis
that there had been an intervening change in the con-
trolling legal authority. But in declining to grant Rule
60(b)(5) relief, the District Court correctly concluded
that Fyk had failed to identify any such change. Con-
trary to Fyk’s argument on appeal, the District Court
properly determined that the Ninth Circuit’s Enigma
opinion was limited to Section 230(c)(2). Enigma did
not change (or even mention) the controlling law con-
cerning Section 230(c)(1).

The District Court was also correct in denying
Fyk’s request for Rule 60(b)(6) relief, which was based
on the same supposed change in law. Fyk argues that
the District Court erred by purportedly failing to
analyze certain factors outlined in Phelps v. Alameida,
569 F.3d 1120 (9th Cir. 2009), for determining whether
a “clear and authoritative” change in law constitutes
“extraordinary circumstances.” But the District Court
was not obliged to analyze such factors, having cor-
rectly determined at the outset that the law had not
changed.

As for Fyk’s Rule 60(b)(3) argument, Fyk failed to
properly raise that issue before the District Court, and
so it is waived. Even had Fyk preserved that issue for
appeal, his argument would fail on the merits because
the District Court’s dismissal order is not based on
any misconduct on the part of Facebook, nor has Fyk
demonstrated that the conduct complained of prevented
him from fairly presenting his case.
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As Fyk has not satisfied his burden, this Court
should affirm the District Court’s Order denying relief
under Rule 60(b).

VII. Argument

A. The District Court Did Not Abuse Its
Discretion in Holding That the Enigma
Decision Did Not Change the Relevant
Underlying Law

Rule 60(b)(5) provides for relief from a final judg-
ment only when “the judgment has been satisfied,
released, or discharged, or a prior judgment upon
which it is based has been reversed or otherwise
vacated, or it is no longer equitable that the judgment
should have prospective application.” Fed. R. Civ. P.
60(b)(5). “[I]n order to grant a Rule 60(b)(5) motion to
modify a court order, a district court must find ‘a
significant change either in factual conditions or in
law.” Coldicutt, 258 F.3d at 942 (quoting Rufo, 502
U.S. at 384). Here, Fyk’s Rule 60 Motion failed to
demonstrate that Enigma effected any change in the
controlling law concerning Section 230(c)(1), much
less a “significant change.” Accordingly, the District
Court properly denied Rule 60(b)(5) relief.28

28 Even had Fyk identified a significant change in law, Rule 60
(b)(5) relief would not be warranted because the District Court’s
order of dismissal has no “prospective application.” Harvest v.
Castro, 531 F.3d 737, 748 (9th Cir. 2008) (“To be sure, Rule 60(b)
(5) applies only to those judgments that have prospective appli-
cation.”). As explained in Facebook’s response to Fyk’s Rule 60
Motion, see ER 18, a judgment has “prospective application” only
if “it is executory or involves the supervision of changing conduct
or conditions.” Maraziti v. Thorpe, 52 F.3d 252, 254 (9th Cir.
1995) (internal quotes omitted). The District Court’s dismissal
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Section 230(c)(1) provides that “[n]Jo provider or
user of an interactive computer service shall be
treated as the publisher or speaker of any information
provided by another information content provider.”
The Communications Decency Act expressly preempts
any cause of action that would hold an internet
platform liable as a speaker or publisher of third-
party speech.29

In Barnes v. Yahoo!, this Court explained that
Section 230(c)(1) protects the exercise of a “publisher’s
traditional editorial functions” such as “reviewing,
editing, and deciding whether to publish or to withdraw
from publication third party content.” 570 F.3d at
1102. “[R]emoving content is something publishers do,
and to impose liability on the basis of such conduct
necessarily involves treating the liable party as a
publisher of the content it failed to remove.” Id. at
1103. “[B]ecause such conduct is publishing con-
duct . .. [this Court] ha[s] insisted that section 230 pro-
tects from liability any activity that can be boiled
down to deciding whether to exclude material that
third parties seek to post online.” Id. (internal quota-
tions omitted and emphasis in original).

order is not executory, nor does it require ongoing supervision.
“That [Fyk] remains bound by the dismissal is not a ‘prospective
effect’ within the meaning of rule 60(b)(5) any more than if [he]
were continuing to feel the effects of a money judgment against
him.” Id. (quoting Gibbs v. Maxwell House, 738 F.2d 1153, 1155-
56 (11th Cir.1984), and holding that a dismissal order did not
have “prospective application”).

2947 U.8.C. § 230(e)(3) (“No cause of action may be brought and
no liability may be imposed under any State or local law that is
inconsistent with” the CDA.).
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In its June 2019 Order, the District Court cor-
rectly dismissed Fyk’s Complaint after concluding
that all requirements for Section 230(c)(1) immunity
were met. In affirming that decision, this Court
expressly rejected Fyk’s argument that Section 230(c)
(1) does not immunize editorial decisions taken with
discriminatory or anticompetitive motives.30 As this
Court explained in Fyk I, “[u]nlike 47 U.S.C. § 230(c)
(2)(A), nothing in § 230(c)(1) turns on the alleged motives
underlying the editorial decisions of the provider of
the interactive computer service.” Fyk I, 808 F. App’x
at 598 (emphasis added). In Fyk I, this Court also
“reject[ed] Fyk’s argument that his case is like Fair
Housing [v. Council of San Fernando Valley wv.
Roommates.Com, LLC]31 because Facebook allegedly
‘discriminated’ against him by singling out his pages.”
Id. In rejecting that contention, this Court explained
that Fyk’s argument “mistakes the alleged illegality
of the particular content at issue in Fair Housing with
an antidiscrimination rule that we have never adopted
to apply § 230(c)(1) immunity.” Id.

30 See SER 12 (“[T]his lawsuit is about the several unlawful (i.e.,
fraudulent, extortionate, wunfairly competitive) methods
selectively and discriminatorily employed by Facebook to
‘develop’ Fyk’s ‘information content’ for an entity Facebook
values more (Fyk’s competitor, who paid Facebook more), in
interference with Fyk’s economic advantage to augment Face-
book’s corporate revenue.”); SER 0041 (arguing that Facebook
forfeited CDA immunity by alleging taking action “in direct
competition with Fyk”).

31521 F.3d 1157, 1172 (9th Cir. 2008) (holding that defendant
who “both elicit[ed] . .. allegedly illegal content and ma[de]
aggressive use of it in conducting its business” was not entitled
to immunity under Section 230(c)(1)).
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Fyk now seeks to vacate the District Court’s June
2019 Order under Rule 60(b)(5)32 on the purported
basis that the Enigma decision somehow changed the
controlling law concerning Section 230(c)(1). According
to Fyk, Enigma “establishes clear, new precedent con-
firming that immunity is unavailable when a plaintiff
alleges anticompetitive conduct — a decision that
directly contradicts . . . the Ninth Circuit’s narrower con-
clusion [in Fyk I] that ‘nothing in § 230(c)(1) turns on
the alleged motives underlying the editorial decisions
of the provider of an interactive computer service.”33
Fyk is mistaken.

As an initial matter, this Court decided Fyk I
months after the Enigma decision.34 Thus, this Court’s
confirmation in Fyk I that “nothing in § 230(c)(1)
turns on the alleged motives underlying the editorial
decisions of the provider of an interactive computer
service,” Fyk I, 808 F. App’x at 598, conclusively
refutes Fyk’s assertion that this Court’s earlier Enigma
decision changed the controlling law concerning Section
230(c)(1) in the manner he suggests.

Moreover, the Ninth Circuit’s Enigma decision
does not even address Section 230(c)(1). As the District
Court rightly explained in denying Fyk’s request for

32 Under Rule 60(b)(5), a court may relieve a party from a final
judgment, among other reasons, if “the judgment . . . is based on
an earlier judgment that has been reversed or vacated.” Fed. R.
Civ. P. 60(b)(5).

33 ER 26; see also App. Opening Br. at 4-5.

34 This Court issued its decision in Enigma, 946 F.3d 1040, on
December 31, 2019. That opinion amended and superseded an
earlier decision, which issued on September 12, 2019. Id. at 1044.
This Court’s opinion in Fyk I issued on June 12, 2020.
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Rule 60(b)(5) relief, the legal question in Enigma was
“whether § 230(c)(2)35 immunizes blocking and filtering
decisions that are driven by anticompetitive animus.”
Enigma, 946 F.3d at 1050 (emphasis added); id. at
1045 (“This appeal centers on the immunity provision
contained in § 230(c)(2) of the Communications Decency
Act (‘CDA’), 47 U.S.C. § 230(c) (1996).”) (emphasis
added).36 The Enigma decision never once mentions
Section 230(c)(1), much less does it purport to reverse
Ninth Circuit precedents interpreting that subsection.
Thus, the District Court did not abuse its discretion in
holding that Enigma “did not reverse any case law
upon which the Order was based.”37

35 This Court has repeatedly recognized, including in Fyk I, that
subsections (¢)(1) and (c)(2) of the CDA provide separate and
independent grants of immunity. See Fyk I, 808 F. App’x at 598
(“We reject Fyk’s argument that granting § 230(c)(1) immunity
to Facebook renders § 230(c)(2)(A) mere surplusage. As we have
explained, § 230(c)(2)(a) ‘provides an additional shield from
liability.”) (quoting Barnes, 570 F.3d at 1105); id. (“[TThe persons
who can take advantage of this liability shield are not merely
those whom subsection (c)(1) already protects, but any provider
of an interactive computer service. Thus, even those who cannot
take advantage of subsection (¢)(1), perhaps because they devel-
oped, even in part, the content at issue can take advantage of
subsection (c)(2).”).

36 The Enigma Court answered that question in the negative,
narrowly holding that “if a provider’s basis for objecting to and
seeking to block materials is because those materials benefit a
competitor, the objection would not fall within any category
listed in [§ 230(c)(2)(A)] and the immunity would not apply.” 946
F.3d at 1052; id. at 1045 (“We hold that the phrase ‘otherwise
objectionable’ [in § 230(c)(2)(A)] does not include software that
the provider finds objectionable for anticompetitive reasons.”).

37TER 4.
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In his opening brief, Fyk argues repeatedly that
the Enigma holding is not “confined” to subsection (c)
(2) of the CDA.38 Fyk is incorrect. The issue presented
in Enigma was limited to subsection (c)(2) of Section
230, and the Court’s holding is strictly confined to that
subsection. Enigma, 946 F.3d at 1049-52. This 1is
unsurprising because the defendant in Enigma moved
to dismiss under subsection (c)(2), and the district
court in Enigma based its immunity decision on that
subsection. See id. at 1048; see also Galvan v. Alaska
Dep’t of Corr., 397 F.3d 1198, 1204 (9th Cir. 2005)
(“Courts generally do not decide issues not raised by
the parties.”). Nothing supports Fyk’s contention that
Enigma announced a “Good Samaritan’ general
directive that applies to all of 230(c).”39

Accordingly, this Court should affirm the District
Court’s decision denying relief under Rule 60(b)(5).

B. Given Fyk’s Failure to Identify Any
Change in the Controlling Law, the
District Court Did Not Abuse Its Discretion
in Holding That Fyk Failed to Demon-
strate the “Extraordinary Circumstances”
Required for Relief Under Rule 60(b)(6)

“A movant seeking relief under Rule 60(b)(6)
[must] show ‘extraordinary circumstances’ justifying
the reopening of a final judgment.” Gonzalez, 545 U.S.
at 535. This Court has recognized that the standard
for a Rule 60(b)(6) motion is high, and that relief

38 See, e.g., App. Opening Br. at 16 (“nowhere in the Court’s
holding is the exception to immunity for anti-competitive animus
confined to just 230(c)(2)”); id. at 15

39 App. Opening Br. at 13. injustice.
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should only be granted “sparingly” to avoid “manifest”
Navajo Nation, 876 F.3d at 1173. As Fyk failed to meet
this standard, the District Court properly declined to
grant relief under Rule 60(b)(6).40

In his opening brief, Fyk asserts that the District
Court abused its discretion by purportedly failing to
analyze certain factors outlined by the Ninth Circuit
in Phelps for determining whether a change in law
constitutes “extraordinary circumstances.”41l Fyk 1is
wrong, and his reliance on Phelps is misplaced.

In Phelps, this Court recognized that a change in
controlling law may in some circumstances present
“extraordinary circumstances” if it is “clear and author-
itative.” Phelps, 569 F.3d at 1131. But the Phelps court
also recognized that such a change will not always
provide the extraordinary circumstances necessary to
reopen a case. Id.42 Thus, when a movant seeks Rule
60(b)(6) relief based on an alleged change in law, the
first step in the analysis is to whether there has, in
fact, been such a change. Id. Although the Phelps
court goes on to outline various factors that districts
courts may consider in determining whether a change

40 See ER 4.

41 See App. Opening Br. at 23 (“The District Court’s [alleged]
failure to apply the Phelps factors in considering Fyk’s Motion
for Reconsideration based on new law not in existence at the time
of its initial dismissal was an abuse of discretion and warrants
reversal.”); id. at 12.

42 See also Jones v. Ryan, 733 F.3d 825, 839 (9th Cir. 2013) (“it
is clear that a change in the law will not always provide the truly
extraordinary circumstances necessary to reopen a case”)
(emphasis in original).
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in law (if one exists) constitutes “extraordinary cir-
cumstances,” see id. at 1135-38, nothing in Phelps or
any other case requires courts to consider these addi-
tional factors where, as here, the law has not changed.

In Riley v. Filson, for instance, the Ninth Circuit
affirmed the denial of Rule 60(b)(6) relief based solely
on its determination there had been no intervening
change in law. See 933 F.3d at 1073. Because “there
ha[d] been no change in the law, the central factor in
this analysis,” the Riley court did not reach the other
Phelps factors. Id.; see also id. at 1071 (“Here, the key
issue is whether there was ‘a change in the law,” and
so we do not need to reach the other five factors if
there was no change.”).

This case 1s no different. As discussed above, the
District Court correctly rejected Fyk’s argument that
there was a change in the controlling law.43 Having
done so, the District Court did not abuse its discretion
in declining to consider whether, if there had been
such a change, other Phelps factors might have con-
tributed to a finding of “extraordinary circumstances.”

C. Fyk’s Request for Relief Under Rule
60(b)(3) Is Untimely and Meritless

Fyk’s Rule 60(b)(3) argument fails at the outset
because he did not properly raise it in his Rule 60 Mo-
tion. It is axiomatic that “an appellate court will not
consider issues not properly raised before the district
court.” Smith v. Marsh, 194 F.3d 1045, 1052 (9th Cir.
1999). Here, the argument section of Fyk’s Rule 60
Motion mentioned Rule 60(b)(3) only once, in passing,

43 ER 4.
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at the end of a lengthy footnote.44 “The summary men-
tion of an issue in a footnote, without reasoning in
support of the appellant’s argument, is insufficient to
raise the issue on appeal.” Hilao v. Est. of Marcos, 103
F.3d 767, 778 n.4 (9th Cir. 1996). Accordingly, Fyk’s
request for relief pursuant to Rule 60(b)(3) has been
waived. Id.; see also, e.g., Aramark Facility Servs. v.
Serv. Employees Intern. Union, Local 1877, 530 F.3d
817, 824 n.2 (9th Cir. 2008) (arguments made in pass-
ing and inadequately briefed are waived). Although
Fyk’s reply brief includes a cursory discussion of Rule
60(b)(3), see ER 14, the District Court appropriately
declined to address such arguments raised for the first
time on reply. Zamani v. Carnes, 491 F.3d 990, 997
(9th Cir. 2007) (“The district court need not consider
arguments raised for the first time in a reply brief.”);
accord Greisen v. Hanken, 925 F.3d 1097, 1115 (9th
Cir. 2019).

Even had Fyk properly raised the Rule 60(b)(3)
issue before the District Court, his arguments would
fail on the merits. To qualify for relief under Rule 60
(b)(3), the moving party must establish by clear and
convincing evidence “that a judgment was obtained by
fraud, misrepresentation, or misconduct, and that the
conduct complained of prevented the moving party
from fully and fairly presenting” In re M/V Peacock
on Complaint of Edwards, 809 F.2d at 1404-05. Fyk
failed to make any such showing in his Rule 60 Mo-
tion, and his arguments on appeal fare no better.

On appeal, Fyk asserts that Facebook’s motion to
dismiss allegedly misrepresented that one of Fyk’s
Facebook pages was “dedicated to public urination,”

44 See ER 29, n.3 the case.
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and that this “demonstrably false statement was
featured by the District Court in the first very first
paragraph of the dismissal Order.” App. Opening Br.
at 23-24.45 But Fyk does not seriously contend that
the District Court based its dismissal order on this
alleged mischaracterization, as required to support
relief from judgment under Rule 60(b)(3). Nor can he.
The reasoning behind the District Court’s dismissal
was that Section 230(c)(1) barred Fyk’s claims because
they “seek to hold an interactive computer service
[provider] liable as a publisher of third party content.”46
In the legal analysis reaching that conclusion, the Dis-
trict Court did not rely upon, or even mention, the
statement about which Fyk complains.

Moreover, this Court has already made clear that
there was nothing improper about the District Court’s
statement. In addressing a similar argument made by
Fyk in his initial appeal, 47 Fyk I explained that “[t]he

45 Fyk’s Complaint alleges that Facebook “destroyed and/or
severely devalued” various of his Facebook pages, including
www.facebook.com/takeapissfunny. ER 183. As set forth in Mr.
Fyk’s Complaint, that page concerned “[t]ake the piss funny pics
and videos” and had approximately 4,300,000 followers. Id. In
the first paragraph of its dismissal order, the District Court noted
by way of background that “Plaintiff had used Facebook’s free
online platform to create a series of, among other amusing things,
pages dedicated to videos and pictures of people urinating.” ER 86.

46 ER 88-89.

47Tn his first appeal, Fyk argued that the District Court
deviated from the Rule 12(b)(6) standard by “embracing a Face-
book ‘fact’ that was not true (e.g., the inaccurate assertion that
Fyk supposedly maintained a page dedicated to featuring public
urination), in violation of well-settled law concerning a trial
court’s having to accept as true the facts pleaded in the four
corners of the Complaint.” SER 12.
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district court did not deviate from the Rule 12(b)(6)
standard by alluding to the allegation in Fyk’s complaint
that Facebook de-published one of his pages concern-
ing urination, nor did that allusion affect the analy-
sis.” Fyk I, 808 F. App’x at 597 n.1 (emphasis added).

Fyk also argues that Rule 60(b)(3) relief is war-
ranted because the District Court supposedly accepted
Facebook’s “mischaracterization of Fyk’s Verified Com-
plaint as a 230(c)(1) case rather than the 230(c)(2)(A)
case that this case actually was/is.”48 But this makes
no sense. On a 12(b)(6) motion, the district court is
only required to accept factual allegations as true.
Whitaker v. Tesla Motors, Inc., 985 F.3d 1173, 1177
(9th Cir. 2021). It is in no way obligated to accept as
true a plaintiff’s legal arguments or characterizations
of the relevant law. Fyk provides no support for the
radical notion that the defendant’s assertion of a legal
theory with which the plaintiff disagrees could ever
provide a basis for Rule 60(b)(3) relief from a resulting
judgment.

VIII. Conclusion

For the foregoing reasons, the Order of the Dis-
trict Court should be affirmed.

Keker, Van Nest & Peters
LLP

By: /s/ William S. Hicks
Paven Malhotra
William S. Hicks

Dated: May 4, 2022

48 App. Opening Br. at 23.
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APPELLANT FYK NOTICE OF FILING
SUPPLEMENTAL AUTHORITY: JARESKY
[DE 26-1]

(JUNE 3, 2022)

CALLAGY LAW, P.C.
650 From Road, Suite 240, Paramus, NJ 07652
Phone: 201-261-1700, Fax: 201-261-1775
www.CallagyLaw.com, info@CallagyLaw.com

Via ECF
U.S. Court of Appeals for the Ninth Circuit
RE: Jason Fyk v. Facebook, Inc., No. 21-16997

Appellant’s Notice of Filing Supplemental Author-
ity in Further Support of Appellant’s 5/22/2022
Opening Brief [D.E. 23]

Dear your Honors:

I, along with Constance J. Yu, Esq., represent
Plaintiff-Appellant, Jason Fyk (“Fyk”), in regards to
the above-captioned matter. On May 25, 2022, Fyk
filed his Reply Brief. Pursuant to Fed. R. App. P. 28()
and 9th Cir. R. 28-6 (along with advisory committee
notes), Fyk respectfully submits the following (which
was learned of shortly after the filing of the Reply
Brief) as supplemental authority in further support of
his pending Reply Brief: Jarkesy v. SEC, No. 20-61007
(5th Cir. May 18, 2022), enclosed herewith for the
Court’s ease of reference.

This Jarkesy case deals with the mandate that
Congress supply an intelligible principle where (as
here) delegating administrative enforcement authority
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of a law. As this Jarkesy case concludes, if Congress
does not supply an intelligible principle under such a
delegation setting, then the law 1s unconstitutional.
So, it 1s either Title 47, United States Code, all of Sec-
tion 230(c) is governed by the overarching “Good
Samaritan” intelligible principle (as Fyk’s briefing
argues, most recently his Reply Brief) or Section 230
(c) 1s unconstitutional. Either way, Facebook cannot
enjoy carte blanche 230(c)(1) immunity sans “Good
Samaritan” threshold requirement; i.e., as Fyk’s briefing
(most recently his Reply Brief) argues, the Enigma
anti-competitive animus “Good Samaritan” threshold
analysis applies to all of Section 230(c), not just Sec-
tion 230(c)(2).

Undersigned hereby certifies that the above body
of this letter does not exceed 350 words pursuant to
Fed. R. App. P. 28() and 9th Cir. R. 28-6; indeed, the
above body totals 214 words.

Respectfully Submitted,

/sl Jeffrey L. Greyber
Callagy Law, P.C.

1900 N.W. Corporate Blvd.
Ste 310W

Boca Raton, FL: 33431
jgreyber@callagylaw.com
(561) 405-7966 (o)

(201) 549-8753 (f)
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and

Constance J. Yu, Esq.
Putterman | Yu | Wang LLP
SBN 182704

345 California St., Ste 1160
San Francisco, CA 94104-2626
cyu@plylaw.com

(415) 839-8779 (o)

(415) 737-1363 (f)

Attorneys for Plaintiff-Appellant, Fyk

Enclosure (Jarkesy v. SEC)
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JARESKY: FIFTH CIRCUIT OPINION
GRANTING PETITION FOR REVIEW
[DKT 26-1A]

(MAY 18, 2022)

UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

GEORGE R. JARKESY, JR.; PATRIOT28, L.L.C.,

Petitioners,

v.
SECURITIES AND EXCHANGE COMMISSION,

Respondent.

No. 20-61007

Petition for Review of an Order of the United States
Securities and Exchange Commission No. 3-15255

Before: DAVIS, ELROD, and OLDHAM,
Circuit Judges.

JENNIFER WALKER ELROD, Circuit Judge:

Congress has given the Securities and Exchange
Commission substantial power to enforce the nation’s
securities laws. It often acts as both prosecutor and
judge, and its decisions have broad consequences for
personal liberty and property. But the Constitution
constrains the SEC’s powers by protecting individual
rights and the prerogatives of the other branches of
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government. This case i1s about the nature and extent
of those constraints in securities fraud cases in which
the SEC seeks penalties.

The SEC brought an enforcement action within
the agency against Petitioners for securities fraud. An
SEC administrative law judge adjudged Petitioners
liable and ordered various remedies, and the SEC
affirmed on appeal over several constitutional argu-
ments that Petitioners raised. Petitioners raise those
same arguments before this court. We hold that: (1)
the SEC’s in-house adjudication of Petitioners’ case
violated their Seventh Amendment right to a jury
trial; (2) Congress unconstitutionally delegated legis-
lative power to the SEC by failing to provide an
intelligible principle by which the SEC would exercise
the delegated power, in violation of Article I's vesting
of “all” legislative power in Congress; and (3) statutory
removal restrictions on SEC ALJs violate the Take
Care Clause of Article II. Because the agency proceed-
ings below were unconstitutional, we GRANT the
petition for review, VACATE the decision of the SEC,
and REMAND for further proceedings consistent with
this opinion.

I.

Petitioner Jarkesy established two hedge funds
and selected Petitioner Patriot28 as the investment
adviser. The funds brought in over 100 investors and
held about $24 million in assets. In 2011, the SEC
launched an investigation into Petitioners’ investing
activities, and a couple of years later the SEC chose to
bring an action within the agency, alleging that
Petitioners (along with some former co-parties) com-
mitted fraud under the Securities Act, the Securities
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Exchange Act, and the Advisers Act. Specifically, the
agency charged that Petitioners: (1) misrepresented
who served as the prime broker and as the auditor; (2)
misrepresented the funds’ investment parameters and
safeguards; and (3) overvalued the funds’ assets to
increase the fees that they could charge investors.

Petitioners sued in the U.S. District Court for the
District of Columbia to enjoin the agency proceedings,
arguing that the proceedings infringed on various con-
stitutional rights. But the district court, and later the
U.S. Court of Appeals for the D.C. Circuit, refused to
issue an injunction, deciding that the district court
had no jurisdiction and that Petitioners had to continue
with the agency proceedings and petition the court of
appeals to review any adverse final order. See darkest
P. SEC, 48 F. Supp. 3d 32, 40 (D.D.C. 2014), affd, 803
F.3d 9, 12 (D.C. Cir. 2015).

Petitioners’ proceedings moved forward. The ALJ
held an evidentiary hearing and concluded that Peti-
tioners committed securities fraud. Petitioners then
sought review by the Commission. While their petition
for Commission review was pending, the Supreme
Court held that SEC ALJs had not been properly
appointed under the Constitution. Lucia P. SEC, 138
S. Ct. 2044, 2054-55 (2018). In accordance with that
decision, the SEC assigned Petitioners’ proceeding to
an ALJ who was properly appointed. But Petitioners
chose to waive their right to a new hearing and con-
tinued under their original petition to the Commis-
sion.

The Commaission affirmed that Petitioners com-
mitted various forms of securities fraud. It ordered
Petitioners to cease and desist from committing further
violations and to pay a civil penalty of $300,000, and
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it ordered Patriot28 to disgorge nearly $685,000 in 1ill-
gotten gains. The Commission also barred Jarkesy
from various securities industry activities: associating
with brokers, dealers, and advisers; offering penny
stocks; and serving as an officer or director of an
advisory board or as an investment adviser.

Critical to this case, the Commission rejected sev-
eral constitutional arguments Petitioners raised. It
determined that: (1) the ALJ was not biased against
Petitioners; (2) the Commission did not inappropri-
ately prejudge the case; (3) the Commission did not use
unconstitutionally delegated legislative power—or
violate Petitioners’ equal protection rights—when it
decided to pursue the case within the agency instead
of in an Article III court; (4) the removal restrictions
on SEC ALJs did not violate Article II and separation-
of-powers principles; and (5) the proceedings did not
violate Petitioners’ Seventh Amendment right to a
jury trial. Petitioners then filed a petition for review
in this court.

I1.

Petitioners raise several constitutional challenges
to the SEC enforcement proceedings.1 We agree with
Petitioners that the proceedings suffered from three
independent constitutional defects: (1) Petitioners
were deprived of their constitutional right to a jury
trial; (2) Congress unconstitutionally delegated legis-
lative power to the SEC by failing to provide it with

1 Multiple amici have filed briefs with this court as well: the Cato
Institute, Phillip Goldstein, Mark Cuban, Nelson Obus, and the
New Civil Liberties Alliance. Each argues that the SEC proceed-
ings exceeded constitutional limitations for reasons that Petitioners
raise.
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an intelligible principle by which to exercise the

delegated power; and (3) statutory removal restrictions
on SEC ALdJs violate Article II.

A.

Petitioners challenge the agency’s rejection of
their constitutional arguments. We review such issues
de novo. See Emp. Sols. Staffing Grp. II, L.L.C. v. Off.
of Chief Admin. Hearing Officer, 833 F.3d 480, 484
(6th Cir. 2016); Trinity Marine Prods., Inc. v. Chao,
512 F.3d 198, 201 (5th Cir. 2007).

B.

Petitioners argue that they were deprived of their
Seventh Amendment right to a jury trial. The SEC
responds that the legal interests at issue in this case
vindicate distinctly public rights, and that Congress
therefore appropriately allowed such actions to be
brought in agency proceedings without juries. We
agree with Petitioners. The Seventh Amendment
guarantees Petitioners a jury trial because the SEC’s
enforcement action is akin to traditional actions at
law to which the jury-trial right attaches. And Con-
gress, or an agency acting pursuant to congressional
authorization, cannot assign the adjudication of such
claims to an agency because such claims do not con-
cern public rights alone.

1.

Thomas Jefferson identified the jury “as the only
anchor, ever yet imagined by man, by which a govern-
ment can be held to the principles of its constitution.”
Letter from Thomas Jefferson to Thomas Paine (July
11, 1789), in The Papers of Thomas Jefferson 267
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(Julian P. Boyd ed., 1958). And John Adams called trial
by jury (along with popular elections) “the heart and
lungs of liberty.” The Revolutionary Writings of John
Adams 55 (C. Bradley Thompson ed., 2000); see also
Jennifer W. Elrod, Is the Jury Still Out?: A Case for
the Continued Viability of the American Jury, 44 Tex.
Tech L. Rev. 303, 303-04 (2012) (explaining that the
jury is “as central to the American conception of the
consent of the governed as an elected legislature or the
independent judiciary”).2

Civil juries in particular have long served as a
critical check on government power. So precious were
civil juries at the time of the Founding that the Con-
stitution likely would not have been ratified absent
assurance that the institution would be protected
expressly by amendment. 2 The Debate on the Consti-
tution 549, 551, 555, 560, 567 (Bernard Bailyn ed.
1993) (collecting various state ratification convention
documents calling for the adoption of a civil jury trial

2 Veneration of the jury as safeguard of liberty predates the
American Founding. Our inherited English common-law
tradition has long extolled the jury as an institution. William
Blackstone said that trial by jury is “the glory of the English law”
and “the most transcendent privilege which any subject can enjoy
or wish for, that he cannot be affected, either in his property, his
liberty, or his person, but by the unanimous consent of twelve of
his neighbors and equals.” Mitchell v. Harmony, 54 U.S. 115,
142-43 (1851) (quoting 4 William Blackstone, Commentaries on
the Laws of England 227-29 (Oxford, Clarendon Pr. 1992)
(1765)); see also Jennifer W. Elrod, W(h)ither The Jury? The
Diminishing Role of the Jury Trial in Our Legal System, 68
Wash. & Lee L. Rev. 3, 7 (2011). Indeed, King George III's attempts
to strip colonists of their right to trial by jury was one of the chief
grievances aired against him and was a catalyst for declaring
independence. The Declaration of Independence para. 20 (U.S.
1776).
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amendment); The Federalist No. 83 (Alexander
Hamilton) (“The objection to the plan of the conven-
tion, which has met with most success in this State
[i.e., New York], and perhaps in several of the other
States, 1s that relative to the want of a constitutional
provision for the trial by jury in civil cases.”); Mercy
Otis Warren, Observations on the Constitution (1788),
in 2 The Debate on the Constitution 290 (Bernard
Bailyn ed. 1993) (worrying that the unamended Con-
stitution would lead to “[t]he abolition of trial by jury
in civil causes”); Parsons v. Bedford, 28 U.S. (3 Pet.)
433, 446 (1830) (“One of the strongest objections orig-
mnally taken against the constitution of the United
States, was the want of an express provision securing
the right of trial by jury in civil cases.”).3

Trial by jury therefore is a “fundamental”
component of our legal system “and remains one of our
most vital barriers to governmental arbitrariness.” Reid
v. Covert, 354 U.S. 1, 9-10 (1957). “Indeed, ‘[t]he right
to trial by jury was probably the only one universally
secured by the first American state constitutions. ...”
Parklane Hosiery Co., Inc. v. Shore, 439 U.S. 322, 341
(1979) (Rehnquist, J., dissenting) (quoting Leonard
Levy, Legacy of Suppression: Freedom of Speech and
Press in Early American History 281 (1960)). Because
“[m]aintenance of the jury as a fact-finding body is of

3 See also Kenneth Klein, The Validity of The Public Rights
Doctrine in Light of the Historical Rationale of the Seventh
Amendment, 21 Hastings Const. L.Q. 1013, 1015 (1994) (“At the
time the Constitution was proposed, the people of the United
States greatly distrusted government, and saw the absence of a
guaranteed civil jury right as a reason, standing alone, to reject
adoption of the Constitution; only by promising the Seventh
Amendment did the Federalists secure adoption of the Constitu-
tion in several of the state ratification debates.”).
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such 1importance and occupies so firm a place in our
history and jurisprudence[,] ... any seeming curtail-
ment of the right to a jury trial should be scrutinized
with the utmost care.” Dimick v. Schiedt, 293 U.S.
474, 486 (1935).

The Seventh Amendment protects that right. It
provides that “[ijn Suits at common law, where the
value in controversy shall exceed twenty dollars, the
right of trial by jury shall be preserved, and no fact
tried by a jury, shall be otherwise reexamined in any
Court of the United States, than according to the rules
of the common law.” U.S. Const. amend. VII. The
Supreme Court has interpreted “Suits at common law”
to include all actions akin to those brought at common
law as those actions were understood at the time of
the Seventh Amendment’s adoption. Tull v. United
States, 481 U.S. 412, 417 (1987). The term can include
suits brought under a statute as long as the suit seeks
common-law-like legal remedies. Id. at 418-19. And
the Court has specifically held that, under this stan-
dard, the Seventh Amendment jury-trial right applies
to suits brought under a statute seeking civil penal-
ties. Id. at 418-24.

That is not to say, however, that Congress may
never assign adjudications to agency processes that
exclude a jury. See Atlas Roofing Co. v. Occupational
Safety & Health Rev. Comm’n, 430 U.S. 442, 455
(1977). “IW]hen Congress properly assigns a matter to
adjudication in a non-Article III tribunal, the Seventh
Amendment poses no independent bar to the adjudi-
cation of that action by a nonjury factfinder.” Oil States
Energy Servs., LLC v. Greene’s Energy Grp., LLC, 138
S. Ct. 1365, 1379 (2018) (internal quotations omitted).
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Whether Congress may properly assign an action
to administrative adjudication depends on whether
the proceedings center on “public rights.” Atlas Roofing,
430 U.S. at 450. “[I]n cases in which ‘public rights’ are
being litigated[,] e.g., cases in which the Government
sues in its sovereign capacity to enforce public rights
created by statutes within the power of Congress to
enact[,] the Seventh Amendment does not prohibit
Congress from assigning the factfinding function and
initial adjudication to an administrative forum with
which the jury would be incompatible.” Id. Describing
proper assignments, the Supreme Court identified situ-
ations “where the Government is involved in its
sovereign capacity under an otherwise valid statute
creating enforceable public rights. Wholly private
tort, contract, and property cases, [and] a vast range
of other cases as well are not at all implicated.” Id. at
458.

The Supreme Court refined the public-right con-
cept as it relates to the Seventh Amendment in
Granfinanciera, S.A. P. Nordberg, 492 U.S. 33 (1989).
There, the Court clarified that Congress cannot circum-
vent the Seventh Amendment jury-trial right simply
by passing a statute that assigns “traditional legal
claims” to an administrative tribunal. Id. at 52. Public
rights, the Court explained, arise when Congress passes
a statute under its constitutional authority that
creates a right so closely integrated with a compre-
hensive regulatory scheme that the right is appropri-
ate for agency resolution. Id. at 54.

The analysis thus moves in two stages. First, a
court must determine whether an action’s claims arise
“at common law” under the Seventh Amendment. See
Tull, 481 U.S. at 417. Second, if the action involves
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common-law claims, a court must determ