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October 25,2024

WaECF
U.S. Court ofAppeals for

the Ninth Circuit

Re: Jason Fyhv. Facebooh /nc., No.2ffi5
Appellant's Supplemental Authority in Further Support ofAppeal

Dear your Honors:

Plaintiff-Appellant ("Fyk") commenced the above-captioned appeal in March

2024. Briefrng closed on July 1,2024, and the Court recently submitted the appeal

on the briefs and record. See 1D.8.24.11.

Per Fed.R.App P. 28(l) and 9th Cir.R. 28{, Fyk supplementally submits

Republicun Nulional Commillee v. Gatgle, ttC No. 2:22-tv-O1904,2024 WL

3595538 (8.D. Cal. JuI. 31, 2024) md Doe v. Snap, Inc., lM S.Ct. 2493 (JtI. 2,

2024). The RNC decision conflrms $230(c{1) protects only passive hosting, /)oe

seryes as an ominous harbinger from SCOTUS.

o 561-696-37.{a (oifice)
561-702-7673 (Celi) @ s:.:-soo-or,r; O 9170 Glades Rd, #161

Roca Raton. fl,, 33434
Adrnirril(;reybr:rlrw.com
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$:k v. Facebook
No.24-165 (9th Cir.)
Supplernental Authoriw

In Dryoff ..., the Ninth Circuit fourd that the defendant wa-s immune

: tpder subsection (c)(1) for [hosting] a third-party,s posts about
heroin'se which ultimately led to the deceasea'J aeittr Lecause the
plaintiff was attempting to hold the defendant liable for the horm
c.aused bv thot content 934 F.3d at 1097-98. In this case, by contrast,
there is no allegation that Google published or failed to remove some
potentially harmfrrl content that caused an injury leading to the RNC,s
claims; rather, the challenge is to Google's decision to restrict the
availability of, or to nor publish, the RNC's emails.

Further, if, as Google claims, subsection (c)(1) applied to the decision
to remove content (as opposed to [hosting] it), subsection (c)(2) would
be rendered superfluous [S]ubsections (c{2{a) and (B). .

explicitly provide protection for the act offiltering, or not publishing,
content provided by third parties.

RNC at *4 (foofrrote omitted) (emphasis added).

Fyk's Complaint contains "no allegation[s]" of"harm caused by [] content[;]"

rather, Fyk challenges Facebook's decision to anticompetitively restrict and

republish his materials. Moreover, Fyk has long-argued "... one portion of a statute

cannot be read in a way that renders another portion of a statute superfluous /

surplusage." Fyt v. Facebook, Inc.,19-16232 [D.E. 12] at 37 (9th Cir. 2019).

"fP]latforms have increasingly used $230 as a get-oulof-jail free card." Doe

at2494. $230 is "nanow[ly] focus[ed], [yet] lower courts have interpreted $230 to

'confer sweeping immunity' for a platform's own octions." Id. a12393. "[Tlhere is

danger in [this Court'sl delay[ingl [reconciliation / rectification of F]k's casel."

2

1d- (emphasis added).
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F1,k v. Facebook
No. 24465 (9th Cir.)
Supplemenlal Authority

Submitted By: Loca] Counsel:

isl Jeffrev L. ber
Jeffrey L. Greyber, Esq.
Greyberlaw, PLLC
9170 Glades Rd., #161
Boca Raton, FL33434
j greyber@greyberl aw. com

66\7A2-7673
(833) 80e-0137 (0

Attorneys for Plaintrff-Appellant, Jason Fyk

Enclosures {RNC and Doe)

CC: Facebook, Inc., Counsel ofRecord via e-filing ofequal date

Constance J. Yu, Esq.
Putterman / Yu/ Wang LLP
sBN 182704
345 Califomia St., Ste. 1160

San Francisco, C A 94104 -2626
cyu@plylaw.com
(415) 839-8779
(4rs)737-1363 {9
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Undersigned hereby certifies that the above body ofthis letter does not exceed

350 words per Fed. R. App. 28(i) and 9th Cir. R. 28-6; the body totals 350 words.
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Repub,icar i,latbnal Cornmittee v. , - F.Supp.3d 
- 

(20241Google LLC

fdl.elCite Blue Flag - fupeal Notificatim
Appeal F ed by P.eB*li.& Nhtieral C,omftittee v. Go(Ele hc.. +f sl.,
9S Cir., S€ptember 3. 2024

- 2o24wL3595$8
Onll' the Westlaw citation is currentl_v available.

Unitd Stat€s District Court, E.D. &Iifomia.

REPUBLICAN NATIONAT COMMITTEE,
plaintiff,

v.
GOOGLE LLC, Defedant.

No. 2:22-(j 
"--o19OZ[-DJC-JD P

I

Signed July 3r, zoz4

Eoldin&.: The Distriet Cout, Daniel J. Calabrelt4 J.,
held that:

lrl pmyider *-ils rlot entitled to immunitv under
Communications Decenc] Act (CDA);

l:l RNC had sEndinc under tuticle Itr ad UCL to s€€k
iniunclive relief under yoluntary -cessation dodring:

lrithere was no violafion of UCL under uala*lirl prong;

ll prcrrider's alleged conduct was mt tethered to
Califomia's comrnon-carrier law for RNC to prelail on its
claim urder unfair p,rong of UCL:

16l allegations that provider liolated Calitomia,s
common{arier doctrirc could not establish an
independently $mngful aca so as 1o form basis for
intentioml-interfercnce claim; ard

i'r RNC failed to $ae a chim of identional irrerfercnce
n ith prospective economic relations.

Motion granted.

Pmcedurel Poshr{s): Motion to Dismiss for Failure to
State a Claim.

West Hedlotes (5.1)

I11 Federal Ciril Prceedure;'lmu{lrcicr,1 in
general

A motion to dismiss for failure to state a claim
may be granted if tle complaint lacks a
cogni;zable legal theory or if its factuai
allegaliors do not support a cognizble legat
theory. Fed. R. Cn. P. ;:ibx6i.

l?l Federal Civil Pmcedurei-InrtIfi.-iencv in
gerleral

Eyaluatiol of plausibiliq', on a motion to
dismiss for failue to stat€ a claim" .is a

conte{-specific task dra*ing on judicial
erperience and common sense. Fed. R. Cir'. P.

8(a)(2).

l3l Tehcommunicfiions":FPriyilege or irnflr,Jniat

Subsection of Communications Decencl' Act
(CDA) providing interactive{oryuter-seNice
providers inmrunity for decisiom rclated to
blocking and screening of offensive rraterial

I5j RNC's alleged harms and prol'ider's alleged corduc-t as

il rclated to its consumers did not suppot RNC's claim
under balancing test of unfair prong of UCL;

!Y*.iff.4.53 Q 2*?4 ?i:*rr.s*r -s:.;:f;a!. ;'l=.i3ii* tG *ii!:;nai Lr.S. Gl'.'*t*:;:*:.1i-=.!''f.i;

Spopsis
Background: Repblicaa National Committee (RNC)
broughl action agaimt email-serv'icc prolider, asserting
claim under Califomia law for i ernional ifrerfererre
with prospective economic relations and a r.iolation of
Califomia's Unfair Competition Law (UCL), alleer.og tlEr
provider engaged in the intentional practice of diverting
RNC's fudraising emails to users' spam folders for a few
days at the end of every month for a period of ser.en
monrhs. The Uait€d Stat6 District Coufi for ttE Eastem
Dstdct of Califomi4 Dariel J. Caiabrert4 J.. 2{}23 Yr.'i-

5{8li I l, ganted provider's motion to dismiss with leave
to amerd. RNC liled amended complainl Pmvider moved
to dismiss.

 Case: 24-465, 10/25/2024, DktEntry: 25.1, Page 4 of 29



Republican National Committee v Google LLC, - F.Supp.3d 
- 

(2024)

must be coostrued to prctect deferdanls mt
merely' fmm ultimate liabiUty. but tom hai,ing
to fight cos{y ard protracted legat bgUt- es.

Communicalions Act oI 193+ $ 2Jo, l- 47
U.S.C.A. $ 230(cX2XA).

l6l

Fl Telecommunicetions+,Privilege orirnmunit-5'

Wben there's a close case on a claim u-oder
SubsectiOn of Commuricrrions Decercy Act
(CDA) proviting inleractiw-corytrier-sewice
prcvide$ immudq. for decisions rclated to
blocking and sseening of offersive malerial,
claim mus be resohed in bvor of tmnggft,,

Communications Act of 1934 $ 230, f'l 47
U.S.C.A. S 230{cX2XA).

Antitrust and Trade Regul&lioa;*Particular
cases

Telecommunicatinos*Unautlprized access to
or fansmission of electronic commuricatiorx:
etectonic sun eillaE€
TortsePleading

Republican NatioMl Committee (RNC)
plausrbly alleged that email-service govider
acted without good faith in diverting RNC's
futdraising ernails to uses' spam folden, ad
thus, provider was Dt effikd lo immunity
uder Communicatiors Decerry Act (CDA) for
claim of intentioml interference with
prospective economic rclations ard violalion of
Unfair Competition Law (UCL), urder
Califomia law, although pmvider explained that
emails werc marked as sparn at higb mte; RNC
alleged tlm emails were not rclegated 6 spam
after filiry lawstil llut it sen morE emails to
user who had engaged with RNC emails more
frequently and recendy, so use6 would be less

likely to ma* them as spam, ad thal, four yeals
prior, it senr four times as mary emails wilh
rnore freqrrrrl- withod $rch diversion

Communicariom Act of 193:t g 23o, i! {?

l7l

U.S.C.A. $ 23o{cX2XA)

Antitmst and Trrd€ Regulation+*Privilegc or
imrnunitl-
Tekrommuoications-,-Pnl rlegc or inxnunit\
Torts.-Bus[€ss relmions or economic
adl antage- in gencral

Subsection of Commrmicatbns Decencl, Act
(C-DA) pmviding immunity to
interactive-comprler-sen'ice pmvider as

publishr or speaker of conlent prctided b)" third
part] did not appll- [o provide inmunilr lo
email-servie prolider on R€prblican Narional
Commiaee's (RNC) claims againS pmvider
under California law for intentiom.l infliction
wrth prospective economic relatiors and for
violation of Califomia's Unfair Competilion
ta* (UCL). aUeging Out pmvider $as not in
good faith whsn diverting RNC's frudraising
emails to users' ryam folders; RNC did not
allege that por"id6t as publisher or speaker,
published or failed to rcmot€ potentialb
hamful content provided by thid party that
caus€d injury. tlut rather challenged provider's
decision to rcstdct availability of, or to nol
publish- emrils. Communications Act of 1934 -s

230. l*,+7 U.S.C.A. S 230(c)(1).

Afiitr st ard Trade Reguletiorr+-Privilege or
immunity
Telerommuniralion$*Pril iie8e or immuniq.*
Torts; Busincss relations or econonuc
advafiage. ilr general

Subsectior of Commurications Decenc)' Act
(CDA) providing immunio- lo
interactive-comprter-service providers tlxlt
enable or make available lechnical means to
rEstrict access to material did ru apply to
provide immunity to email-sen'ice provider on
Republicar National Commiree's (RNC) claims
against prc\ider uder Califomia law for
intentionai inftictioo * ith prospecuve economic
relations and for riolation of California's Unfair

 Case: 24-465, 10/25/2024, DktEntry: 25.1, Page 5 of 29



Competition I3w (UCL). alteging r}er prorider
was rct acting in good faith when taking
unilaleral acliotr trot based on useE' spam
designatiom, in dil,erting RNC's emails to
users' s?am folden; prcvider was making
filtering decisions at least in part tlrough use of
ils algoritlun, and not merch Fo\iding technical
means for filtering to its use$. CommrnicrliorE

Act of 1934 $ 230, i.:4r- u.s.C.A. g

210(c)(2)(B).

18l Atrtitrusl and Trlde ReErletion€*Sorme of
pmhibition or obligarion, lae frrl-ress

The Califomia's Urtrair Coryerition kw
(UCL) is an exparsive law which enconqrec.es
anything tlut can ploperty be called a business
practice atrd rh2t. at the same time, is fo6idden

bt lar,r. l-Cal. Bus. & Pro[. Code S 17200 et
seq.

Iel Anthrust and Trrde Regulation+=Pupose and
comtnrction in general

The pupose of C-alifomia's Unfat Competition
Iaw (UCL) is to prw€fr urtrair coryetitive
corduct which hanns both business competiton

ard t}r public. FCut. e*. & Prot Code S

172(ru et scq.

[10] Antitrust and Trede Regulatio*i"in generalt
unfaimcss

A plaintiff may prc\'e a liolation under
Califomia's Unfair Conpetition Law (UCL) by
establishing arr;' oreif the unla*trl, unfair, or

fraudulent pmry. l*'CaL Bus. & Prol Codc S

17200 et scq-

I1 ll Artitrust e.nd Trrde Rcgukrbn+-Iryunclion
Antitrust and Trade Regul|tiorE:Monctary
Rclief, Darnages

Califomia's Unfair Conpetition Law (UCL) is
an equitable stirhrle $ith limited remedies and
allows onb- for restitution and iqiurcrive relief.

F 'Cal. Bus. & Pmf. Code $ l?2()0 et scq.

U2l Antitrust ard Trade Retulrtbn,i=Monetan
Relief: Damages
Atrtirtms erd Tnde Regulrtfun*deasure
atrd amount

Under Califomia's Unfat Competition La$
(UCL), compemafion for a lost business
opportunity- is a rneasure of damages ard not
restitution to k aueged r"btim of unfair

compemation- l-' Cal. Bus- & Prol Codc 
"s17200 el seq.

Il3l Fcderal Courts,+=Highestcoun

Dis ict Couts ryplying stale law are bound bv
tle decisons of the state's highest coult

Il{l InjunctioFi=Pe6ons entitled to apph: standing

In order to possess standing under Article III, a

plaintitr seeking i4iu.ctive rclief must sholv (l)
tllat it has srffiered an injury in frt tlnt is (a)

concrcte atrd paticrtarized and (b) actual or
immineDl, mt coqFctural or h]'pothetical, (2)

Ure injury'is fair\' traceabh lo the challenged
action of the deferdanl atrd (3) il is likely. as

opposed to mere! speculative, that the injury
rvill be redressed by a favorable decision. U.S.

Con$. an. 3. $ 2. cl- i.

l_epjblB:n Nlio:t:l committee v- coogb LLc, - F.supp.3d - l?0zll
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Republban National Committee v. Google L!C, _ F.SuPP.3d -- (2024)

Il5l Antitrust otrd Trede Regula*kitr-:-priyat€
cntities or irdividxals

U6l Antitrusa rtrd Trade Regrlatiora-PriYate
enlitics or indi\-iduals

Ernail-sen'ice provider's aleged tfeffional
diversion of Republican National Committee's
(RNC) furdraising enails to usen' spam folders
at the end of each month for a period of seven
months was likely to be rcpealed- ad thus RNC
had standing uder Article Itr ard Califomia's
Unfair Competition Law (JCL) to seek
injurrtive relief urder !'olutrar:'-c€ssation
doclrine, el'en though provider appeared to have
stopped dir€dtrg RNC's emails; RNC rvould be
sending same E?e of emails to prolider's usen
at same volume. and therc hd been m clear
ex?lanation for why filEring E"s stopd or a
bhding assurarrce from gnrider tbat it would

lgt hg" again U.S. Consl art. 3. ss 2. cl. l:
l--;Cal. Bus. & Prof. Code $ 1?200 et seq.

llTl F€deral Courts.+*Volmtar) cessation of
cha.llenged conduct

D€fendant's volunlar]' cessdion of a challenged
business practice does mt depdve a fedffal
court of its poB'er to determine tbe legalitr of
tlrc practice.

Utl f,'ederal CourlsFVolulgrl' csssation of
challenged corducr

Although a defetrdant apea$ to have stopped
aflegedb'ilegal oonduct a ctre should not be
considered lmt if the defendant voluntarih
ceaes the alleged!' improper behavior in
response 10 a suit but is fr* to rclurn to i1 at any
time.

II9l Injunction.ii"Persors enltled o app\': standing

TIre fact ttlat a parq, Akes curative rtiors onlr
afler it has been sued fails to provide sufficie
assuraEes thd it *ill not rcpeat lhe violation to
justify derying ar iqiunction, for pr4nses of
Article Itr standing under voluntaryressation

doctdne. U.S. Cor|.{r. art' 3, S 2. cl. t; illCrt.
Bus. &. Prol'. Code $ 17200 et seq.

l20l Antitrust and Trsde Reguletionq-,Source of
pmhibition or cbligation: lfl*irlness

There was m violation of Califomia's Unfair
Competition Lax- (UCL) under unlawful pmng,
arising oul of Rep$lic Natioml Commitlee's
(RNC) action against email-s€n'ice provider.
alleging thar plo\.ider inlentioMlly divened
RNC's fundraising emails to users' spam
folden; only other potentialll riable clarm,
intertioml interfereDce rith prospc.ctive

ecommic relations, wzs ils€lf depetdent on
establishing idepedenth' Emngful act, which
was wmngful apart tom inteder€rEe itself. such

tlBt RNC could not bootstrap its claims onto one
arother by asserting dut intentional irterference
violared UCL. then relying on UCL violation to
sxpport inredioml-futerference claim, and RNC
s€emed to har.e abardomd that theory, having
not raised itin opposition to provider's rntion
to dismiss- i-'iCal. Bus. & Prof. Codc $ 17200

cl seq.

t Case thal cites this kdnorc

Califomia's Unfair Competition Law (UCL) has
a similar starding requircment to that of federal
standing 

'rnder Alticle Itr for a plafurti.ff seeking
injurrctive reliet U.S. Const. arl 3, S 2- cl. l,
Cal. Bus. & Prol Codc :s 17204.
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l2ll Antitrust and Tride RegulationE='Source ot
prohibirion or obligat ion: la$ I uhess

The unlaufirl prong of Califomia's Unfair
Competition taw (UCL) rcqutues rhri tlE
plaintitr glfEcienly pled som separate

unlaxtrl offerc. f'Cal. Bus. & Pmt Code $
172U) et scq.

l22l Torts+Kno$ledge and intent: malice

Under California law, the lon ol intentional
interfererrcc with prospective ecommic relations
rcquires an inlentioml act on dle part of the
deferdanl desigrEd lo disnpt the rclationship.

I23l Antitrust and Trade Regulation*=ln general:
unfairness

l21l AntitEst and Trade Regulationi.In genenl;
unfainess

Whetber corduc.t is unfair for pupos€s of
unfair prong of Califomia's Unfair Corpetition
Larv (JCL), can be det€rrined in one of two
ways: (1) by establishing thal the conduct
offends sorne legislalive$ declard poliq' ($rc

tethering t€s1), or (2) by weighing th utilitS of
tlle corduct "** & ham 10 tE corlsrtlEr

(tlre balancing test). f-Cai. Bus. & Prol Codc

S 17200 et seq-

I25l AtrtitrustandTradeRegulatbnr-.Questions
of lalr or fact

The detennimtion of whether a praclice is unfair
urder California's Unfair Competition l^aw
(UCL) is a le8nl question decided by the cou4
mt a fetual qu€stion aeciaeO q' a.luy'. l-:lCal.
Bus. & Prol Codc S l7?0{) et seq.

[26] Artitmst .nd Trrde Regohtirn'*ln general ;
unfaimess

Tethering test for unfat pmng of Califomia's
Unfan Conpetition Inw (UCL) rcquires that the
alleged conduct be tethercd to somc legislatilel-v
declared policv or prmf of sorne actual or
thre*ened iryact on competition; the UCL is
rntended to pror.ide a remedl. for such conduct

nF* fu law may not otlrenyise provide onc.

i-Cal. Bus. & Prof. Code g 17200 ct scq.

l27l Antitrust and Trade Regulathn;-In general;
unfaimcss

While conduct of a defeldafi do€s not need to
be a direct riolation of the law, which rvould
orherwise collqse tb unlasfirl prong of
California's Unfair Competition Law (UCL)
into ttle unfair prong" to det€rmine whethel
sorrettring is sufficiently tethered to a legislative
policl for tbe purposes of the unfair prong
Califomia courts require a close rrcrrus betileen
the challenged act ard the legislative policy:
although the UCL's scope is sseepitrg il is not

unlimited- l"Icot. n*. & Prot Codc $ 172()0 t'r

scq.

I{EETL*W ,9 2024 Thonls*:] Reuie.s. No ciaii]: tc of{inal U S Goven}ment "'{1]*!

Republban Natbnal CommitEe v. Googb LLC, - F.Supp.3d -- (m24)

The unfair prorg of California's Udair
C-ompetirion I-arv (UCL) clqrtes a cause of
action for a busiress practice that is unfair ev€n
if rnt proscribed br some other lar .
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Republican National CommitGe v. coogte LLC, _ F.SupP.3d 
- {2024}

l2EI Antitrusr :trd Trede ReguletfuEr-In gercral:
unfaimess
Civil Rights;*Websires and Online Sen.ices:
Internet

District cout would decline to judicially e{end
prctections of Califomia's Unruh Civil Rights
Act to political affitiation through California,s
Unfair Corpe&ion Law (UCL) by declaring it
tethered io Unruh Act- in Republican National
Commitee's ENC) action against email-seNice
prcvider, allegirg thfi provider engaged in
political-aftliation discrimination bv
intendonalh' diverting RNC's frrn<lraising
emails to usen' sp,*m fol&rs ard lh"t conduct
was similar enough to calrses of rtion alreadl,
dismissed to make conduct al least tether€d ro
those laws even if not a dircct violationl
exlending pmtections 10 polilical affiliation
rvould circumYellt uhat \4as corscious
legislalive decision to not provide such
prolcctio& ad court rrould decline to do thar

rvhich legislatre had hft rmdone. FCuf . Cin..
Code .,s 51.

l29l Antitrust rtrd Trade Reguleti<rni*.In gerrral:
uofaimess
Constitutkm el LaE{-Unfat l.rade practices

Califomia's comnnn-carrier law did not rcflect
a legislatively-declared polrcy tlul its standrrds
should 4ply to elec1ronic means of
communicatior, Iike emait s would pror.ide
basis for sati$ing tethering test for uafair
prong of Califomia's Udair Competition I-arv
(UCL), in action b-v Republican Natronal
Committee's (RNC). alleeing lhd email-sef ice
provider imentbmlb' diYmed RNC's
furdraisirg emails to use$' s?am folde(
rcading email inio tbe common-carrier law
would itrtplicale significart policy and
corstitutional &ee speech considemtions under
lhe Fi$t Amedment that the Califomia
t€gislatule _!d Int addrcssed- II S Const

Amcnd. 1;i-Cal. Bus. & Prol Codc S 172(x)

ct seq.

I3Ol Cotrstitudonal LaB i*Particular Issues ard
Apptications in General

Deciding on a thid-part,. speech thar wi be
ircluded in or excluded from a compilation. and
then organizing and pEserning tk included
items, is eryrcssive actt'it!- of its own under the
First Amerdment; when ths govemmenl
irterfercs wilh slrch editorial choices by
ordering tlre excluded to bc ircl&ded it alte6 the
content of the compilatioL U.S. Corst. Amcnd.
l.

p1l Antitrust and Trade Regulationc*Purposc and
construclion in gencral

Califomia's Unfair Competition LaIr- (UCL) is
not intend€d to grant couds the autlbriqv to
rnake conpler policy determimlions under tlre

guise of judicial decisbmaking. fCal. Bus.
& Prof. Codc \ 172&) et seq.

l32l Antitrust and Trodc Regulatioa:i=In gerrcral:
unfzumcss

In determinirg unfair prong of California's
Unfair Conpetition Law (UCL), the bala&ing
test ifi'olves an examinalion of the busircss
practice's impact on is alleged victirn balanced
against the reasons, justifications, and motires
of tbo alleged wmngdoer court mu$ veigh t}E
utility of a defetrdad's conduct againsl the

evru* of llre harm to the alleged victim.

f--Cat. Bus. & Prol Code 
"s 

17200 et seq.

[33] Antitrust end Trrde Regulation<=ln generdl:
unfaimess

In assessing whetlrcr ard to s'hat extent a
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business prrtice is harmful, as required for the
balancing test of ttre udair prong of Califomia's
Unfan Compeation l^aw (UCL). a courr will
look to rr'kther it is immoral- unethicat

lnfessive, 
*n prlo*i',, or subsfanriall)'

luunous !o @nsumen. F " CaL Bus. & Prot-.

Code ss 17200 el scq.

[3,1] Antitrust rnd Tridc Regulxtkln'i*Purposc ard
conslnrction in gerrcml

Purpose of Califomia's Unfair Competition Larv
(UCL) is to Fotect both conslmen and
competilos by prorrctmg fair competfuon in
comrercial ma*€ts for goods ard senic€s, no1

necessarily to addryS: ary confuct thal mighl be

viewed as udair. r*Cal. Brx. & Prol Code $
I 720t1 et scq.

I35l Artitmst and Trade Regulrtior':-Prilate
entitres or irdhiduals

A plafutitr may slill bring a claim urder
Califomia's Unfair Corpetition Law (UCI-)
even if it has not suffercd halm as a consufiEr or
competitor. Cal. Bus. & Prof. Code $ l?20.1.

[36] Antitrust atrd Trade Regulrtioni-Priyate
cntities or udividuals

A privab plaimiff llas standing to briry a claim
under Califomia's Unfair Compctition Law
(UCL) if he or she has suffered injur,r' in fact
and h3s lost mon€D' or prcperty as a result of tlre
unfair competition: however, the allegedly
unfair prrctice must still harm comrnrrs or
competitoG in order to violate the UCL. Cal.

tsus. & Pruf. Codc S t720.1.

[37] Antitrust xnd Trade Reguletionn:ln gene ral
unfainress
Antitntst snd Trade Regu l&tioni'"'Private
entilies or irdi\iduats

Republican National Commitree (RNC) Iyas
neitlEr a trser of pror.ider's email services nor
provider's conpetitot and &us barms RNC
allegedly suffered by pmvider's intentional
divenion of RNC'S frrndraising emails to user'
spam foldeB dil not sqport RNC'S claim urder
balancing test of unfair pmng of Califomia's
Unfair Competition Law (UCL) for
politiczl-affrliation discriminarion absent a

showing that diversion of enuils injured
coDsumers or competitors; proridcr's alleged
unfair prrtice must still have harmed
conslmers or colpetitors in ond€r to yiolate

UCL and for RNC to have stading to briry
claim under UCL. even if RNC m4v have
suffered an injurl, in fact ard lost mone-r-, or
prop€rqy as a rcsuft of unfair practice. Cal. Bus.

& Pml Code \t 1720'1.

I38l Antitrust aod Trade Regulationti*In general:

unfairn€ss

Email-service provider's alleged praaice of
engaeing in political-affIliation discrimination
by intentionalb diverting R€publican Nalional
Commitlee's (RNC) fundraising emails 10 users'

spam folders did mt rise !o level of being
imrnoral, urcthical, oppressive, unscrupulous, or
subslzntial]' iqiurious to constmers for RNC to
prevail on its claim against provider under
balancing test of unfair prong of Califomia's
Unfair Competition Law (UCL). despite prrctice
allegedl,v causing stbstantial monetarl' inju4' to
RNC: pmvider's users $erc not harmed in same

w4v as RNC, given that having snall nrmber of
un$a.d€d ernaits divened lo spam on occasion

was not substaatialb- iqiurious, ard provider rvas

not alleged to have diverted emails to force

users to pay large sums of monq' to ge1 emails
back' C'rl' Bus. & Prol codc 

's 
17201'

Republi:an t{ational Committee v. Googh U_C, - F.Supp.3d _ (2024)
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l39l Antitnrst rnd Trede Regrtation+-'In general:
unfairress

I{01 Antitrust and Trade RegnlrtfuG.In gerErai:
unlaimess

Under balarrci-ng lest of unfair pmng of
Califomia's Unfat Competition Law (UCL), a
practice that minimally harrns some consumels
but do€s mt provide a clear b€refit !o th
deferdant is rDt an urtrair practice, for purposes
of cooduct thar is immoral. unethi€al
oppressh'e, unscnryulous, or srbsantially-
idurious to consumes. Cal. Bus & Prof. Code

s 17204.

[.lll Torts+-Prcspectir€advantage-conlractor
relations: evecta c}.

To plead ttle tort of inlentional intetrercnce *-ith
prcspec{ive ecommfo rclatioN uder Califomia
lau. a plaimiff mu$ plezd: ( I ) an economic
relationship betwen the plaintiff ad some thiid
pafi-v, $ith the probabiliq of future economic
benefit to the plairtitr, (2) lhe deferdanl's
kmwledge of the relationship. (3) inenrioml
acts on the part of lbe defedanl designed to
disrupt the rclationship. (a) actual disruprrol of
the relationship, ard (5) ecommic hfrm to tbe
plaintiff goxinately caused by the acts of the
deferdanl.

I.l2l Torts-Knorrylcdge and intent: nulice
Torts+=Itrprcper means, *Tongful. to ious oI
illegal corduct

Plaintiff seeking to rccovff for an alleged
interfercnce rvi& prospectiye conlractual or
economic relations under California lalv must
plead ard plov€ as part of its case-in-chief tlEt
the defendant not only knowitrgly ht€rfercd
with the plaimiffs expectanc]', but engaged in
corduct lhal was wrongfirl by sorne legal
measure otlrcr than the fact of intefelerrce itself.

I{31 Tort$#.Impmper meam: }lTongfr . todious or
ille8al conduct

Uder Califomia law. an rct is "irdependend;r*

wrongfirl," as rEquLed to $rypoIt a claim for
futenlbllal hlerfererce with pmspectivc
economic relalions, if it is ur awtrl, that is. if it
is ploscribod by some con$itutional. statutory,
rcgulatory. common law. or olher deterrninable
legal srardard.

I Case tbat cites this headrote

[44] Te lecommurications!=Comrnon camer or
public utlitv status
Torls,,- BusirEss relauors or economic
adl'antage, in general

Under California law. email-sen'ice pmlider
was not a common carrier subject to an) duties
of a common carrier- ard thus, allegations that
provider violaled tle colnmon larv's
crmnron-carrier doctdDe, by i*entional\
diverting Republican National Committee's
(RNO nmdraising emails 10 users' spam

folden, rcsulting in a loss of rum€rcus Potential
donations, could not estabtsh an idependentl-v
rvrongful act so as !o fomr a basis for RNC's
claim agaiDst provider for intenliooai

A cornmon urtrair practicr. for pu4roses of
conduct 1hat is immoral. utrelhical oppressive,

or $rbstanlially injuious to
consrunen under balarrcing test of unfair prong
of California's Unfat Competition t a*. (UCLI

]1.u t"he-e that scek to exploit consuflrer.

l"'''Cal. Bus. & ProL Code $ 172()0 et seq
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interference with proqEctive ecornmic
relations; there was no legislatir.ell. declared
Policy that elec-tronic rreans of commnnicatioq
like email, should be $bjecred to

1.'a
common-carrier stardards. i'Cal. Bus. & prof.
Cade \ 172(X, et seq.

t15l Tnds*-lmproper m€ars: rl rongful, tortious or
illegal conduct

Wbde industry stardards ald professional rules
ma_r- satis! the requircment tllal a plaintiff prcve
an independently rvrongfi.rl act for a claim of
i-olentional inlerference with prospective
ecommic reldiors under Califomia la*. the
cotrducl must be proscribed by some
determinable legal stardard tlut provides for, or
gi!'€s rise to- a sanction or means ofenforcement
for a violadon.

t Casc that ciles this lrcadrote

I.16l Tortsa:lmprBper mears: Erongful, torlious or
illegal conduct

That a defendar 's corduct ma!'be unethical or
may have Yiolated industry standads is
insutrlcient to support a claim for intentional
interfercnce $ith prospective ecommic
relatiom, urder Califomia law. without a
determinable nears by *hich to enforce the
induslrv stardad or rule-

[47] To]t$;-Plcdiry

Urder Califomia law. Repblican Naiional
Committee (RNC) failed to sufficiendy allege
that email-senice pmvider's intenlional
diversion of its fludraising ernails to users'
spam folders, resulting ia loss of .nurnerous
potenfial donatiols, violated e.nablished
industry. trdde, or professional nrles or

standards. such thal provider's email diversion
was an independcntly rvrongfirl act for RNC to
support its claim agafust prorider for intention"rl
interfereoce with prosp€ctrve economic
relatiox: RNC failed to erylain in its amended
complaint or its opposition to prcvider's motion
!o distrliss wbat lhe idustry, trade, or
pmfessional rules or standards were, how or
where those stadards and mles l*erc clearly
established, or how they were enforceable.

[d8l TortsidPleading

Un&r Califomia law. Republican National
Comm ree GNC) failed to adequaeb' plead
probability of economic benefit stemming from
pre-existing rel*ionship with class of
email-s€nice pmvider's users uho had
prel{ous\' donated to RNC. as element ol claim
for intentional interfererrce rith prospective
ecornmic relations- and thus RNC failed to state
claim for inedional interfercrrce against
providers for calsing loss of potential donatiorn
by intentionally diverting RNC'S furdraising
ernails to users' spam folders. despile RNC
sufficiendy alleging requisite rclationship: RNC
alleged onlr-. that users rcquested and engaged
with ils emails and had prer-iously domted-
without any other facts to establish that those
usen r*ould doBte in future, establishing at
mst, a llop€ for fut|lre benefit.

I{el To rls!-Exi slence ofvalid or idEntifrable
contrel, rclatiomhip or e\pecAnc-\'

Intentional-interference claim under Califomia
law. which rcqutes platutiff to identi$, a
particular rchtionship or opporhrnity rvith which
a defendant's conduct is alleged to have
interfered. does not rcqu e plaintiff to name an
individual; ratlEr, the purposc of the
rcquirement is to distinguish between
establislrcd ard speculative relationships.
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I50l Torts-Existence of valid or identifiable
co[tEl{{" rclationship or expsclanq,

Under California law, for a plrinrifl to sati5[,-
requilerlEd to idemii partlorlar relatiorship or
opportuniry on a claim for intentional
interferEnce. it is enough lhat tle defendam was
a*'arc its rctions would frusrate tl}e legitimate
expectmions of a specifrc, albeit llnn2rqed, paryl

I51l Tort$=Exi$erFe ofvalid or identihable
contracl, relationship or expeclanqr

Califomia courts hare mrrow-$ construed
prcbabilir)" -of-an€onomic+enefi t elemenl for
purposes of a claim for imemional interfcrcnce.
rcquiring specific facts 10 show tlEt a berEfit
was almost c€fiain.

[52] Torts+E\iseencc of valid or identifiablc
contrad- relationship or cxpeculncJ

alleged acrs, ard ho* mrch rnonry, if any,
platriff bst as a rc$ t dooms iu.r
inieffional-interfercnce claim under
prob$ilit1 -of-an-ecommic+enefit element.

Isdl Federal Chil Procedure+-Form ard
suflicie rrc,.1 o{ amerdmcm; futility

Republican Natiorul Commitree @NC). rvhich
was gil-en l€ave to arend complaint, failed to
establish a plausible theory of unfairness or
unla*fulness for its claim under Califomia's
Unfair Competition Lan' (UCL) and to allege an
irdependent\' $mngfi, act to sr+port ils
intentional-inlerference claim under Califomia
law. ard thus amerdmern to RNC'S complaint
was futile, in its action agaiosl email-service
pmvider for its alleged inenional diversion of
RNC's fundraising emils to users' spam
folders; RNC had not provid€d ary^_ indicalion
that therc *€rc additional fads ir could all"f,ge to

estabtish tle elements of ttc claims. l'ical
Bus. & Prof. Codc { 17200 et scq.
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Urder Califomia la\r, the fact that a plaintifl
asserting an intentioml-interferere claim lns a
preexisting busircs lelaliomhip with a party is
not $ffcie ; the plrinffi mlst provide d€hils
about the impeding contract or other economic
bercfit-

[53] Torts::Ef,i$ence ofvalid or i&ntifiable
conlract- relationship orexpcctanc!

Under Califomia hw, the failwe to speci$ what
tle temls were when the contracts werc being
negotiard e.g.. whether tlDse cotracts fell
through before, during, or after defendant's
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ORDER

DANIEL J. CAIABRETTA. TJNIIED STATES
DISTRICTJUDGE

*l In response to the Court's prior fuer dismissing is
complainl" Plahtifi, the Reprblican National Committee
("RNC), tlas f ed an amended corplaint based on
Defendart Google LLC's atleged practice of diverting the
RNC's emails to Gnr,ail usen' spam folders. Google again
argues th2f it is immurE from suit under section 230 of
the Communicalions Decency Act, which prohrtits civil
liability for restricfing :rcc€ss to objectional
communications - including s?am - in good faith.
Now, though, the RNC has alleged additioml facts that, if
pro\€n at trial, would show thal Google was not acting in
good faith srch thar section 230's immudt]' does not
apply. Specifically. tlE RNC alleges rhat onc€ it fil€d lhis
lawsuit in October 2022. the ernail diversions ceased
despite lhe RNC sending eYen rrore enails leading up to
and during the November 2022 election. Morcovel the
RNC emphasizes that it targeted ia emails to usels that
lnd engaged with RNC ernails more rccen y ard more
frequendy, and tha Google's own dda sholr-ed tlrat tie
RNC's spam rale E6 riithin tlE limits slggested by
Google.

Tuming to the merits, holvel'er, the Cout corcludes thal
trc RNC has not slated a claim under Califomia's Unfair
Competition law ("UCL") or for intentional interference
with ecornmic relairons. While the RNC ma-y be correct
thar Google's alleged cordrrct (if plolen) is "udaif in a
colloquial sense, tlrc RNC is unable to point to arD'

legislative poliq thl is iryli:ated by the alleged
conduct. Nor can it point to a $dlicient harm to ls"rs of
Gmail - which is the focus of the UCL - that rvould
suggest Google's pl:lctices are unfair. Ard lle RNC has
rnt sbown Googh's alteged corduct bas riolated ary'
other lal}, which is a necessaq' elemer[ of intentional
interference with economic rclarions- Accordingly, tbe
Cout GRANTS Google's Motion to Dismiss, lhis tim€
with prejudice.

I. Backgmund

A. trectuel Backgound
ln i1s prelious Order dismissing tlrc RNC's first
Complaint, th€ Coult discussed the factral allegations of

this case which it rvilt not repeat in detail here. (See Order
(ECF No. 53).) Briefly. the RNC. *.hich oveGees rhe
Republican Part\''s political operatioG. alleges that for a
period of sel'en months leading up to the 2022 midterm
electiors, Google inl€ntiomlt]. divefled rrcarf-y all of the
RNC's fundraising emails to Gmail use6' spam foldes
for a few da).s toward the end of every monttl (Fi6t Am
Compl. C'FAC'') (E(F No. 58) !l{ l-4. 20.) Th€ email
dir.ersions hzve allegedly cost Orc RNC numerous
pte"rial domdom. (1d) The RNC contends tl* Google
was mtivaled by political animus- ard targeted tlle erd of
the month b€carse that is hi*oricall-r rvhen lhe RNC's
fundraising is mosl successful. (1d. llu 2-3. 48.)

In rcsponse to the Court's prel'ious Order holding that the
RNC had not plausibly alleged that Google acted without
good faith sufficiem to overcome the jurisdictional bar of
section 230 of the Communicatirrr Decerc)' Acq l'r+;-
U.S.C. 

"s 
230, tlle RNC includes addirional factual

allegatiors in the operative FAC. FLSL following the
initiation of &is lawsuit on October 21. 2022, the
cnd-of-month srpam dh'ersiotrs ceased despite the RNC's
email volune and user-reported spam rales remaining
essentia.tly unchanged. (1d. n 49.) Secod, the RNC
aleges that d€spite Google's explandion tbat the RNC's
user-rcponed spam rales werc higlf tlrc rates were
acnnlb within tlre idustry limit during Ik devant
period. (1d fr 12.'72.82, 9-98. 103.) Thid tle RNC
provides hformation about i1s eflorts to compb with
indusur- best practices and rEduc€ us€r-reported spam
tales by targeting the bulk of its elmil volume to on.ly the
nost engaged users through a process called ardierce
segnentatioq ard by engaging with enrail marketing
platrorms to rtrodtor email peformarce. (ld. ffi27-32.)

*2 As in the original complaint the RNC also irrcludes
allegalions th2t GooSIe's conduct is mfair udcr the
UCL, ard rbal because it violdes the UCL aDd induslrj'
slandads. Google's condua constitutes inCentional
interference rrith economic relations, (1d !i'!l f,14-151.
158.)

B. Procedural Btkgr,ound
The RNC f ed ils initial Complaint on October 21, 2022.
(Compl. (ECF No. 1)-) The Cout granted GoogJe's
Motion to Dismiss tte Complaint ftnding that section 230

of the Communication D€icenc,y Act barrcd Plainti{fs
claims. (Ord€r (ECF No. 53).) The Court also found that
66"nts Ore- Trvo, ad Five rlrougl S€ven failed as a

matter of laiv. ad thd Couds Three and Four werc rpt

S'
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sfficient\' al€ged. The Cout granted lea\e lo arEnd to
establish thrt Google's cordtct feI within the lack of
good faith exception to i'r seclion 23t), and to plead
additional fels to support Counrs Thrce and Four, the
intentional interferetre $ilh ecommic relatiors and UCL
claims. (1d. at 15. 30, 37.)

In responsc to the filing of the FAC. Croogle filed tk
present Motion to Dismiss, (Mot. io Dismiss C.MTD')
@CF No. 60).) TIte matter is fully briefed with the filing
of an Oppositiorq (Opp'n @CF No. 6.1). Repb' (R€ply
@CF No. 65)), aDd Defendan's Lefier Brief (ECF No.
70)- The Cout held oml argument on March 14. 2024
v'ith Tlnmas Vaselioq Thonras McCartlry, ard Michael
Columbo appearing fsy pleinriff and Mighael Huston ard
Sunita Bali appearing for Deferdant. The flIatter was
ubmitted follo*ing the hearing.

IL Ifgat Strndard for Motion to Dismiss
IrrA pady miry move to dismiss for "failure to state a
claim ulnn which relief can be granted." Fed- R. Cir. P.
12(bX6). The notion mzy be ganred if the conplairt
lacks a "cognizable legal theory" or if its factual

{Sgatiom do mt slppolt a cogni"-ble legal tbeory.

f'" Gotlecke v Kinetic Conceptt_Inc.- 9-'17 F.ld 12tll.
1208 (9lh Cir. 2019) (qrrotirtg l* Ralistreri y l)ociJica
Police Dep t.90l F.2d 696. 699 (9ft Cir. 1988)). TIrc
cout asqlrlrs all factual allegatiore fre tnre aod
conshues *tbem in the figfr trbst favorable to the
m novitrg p€tFi." Sleinle i... (-ir) d- {.-ouni oJ San

iiarci.rco. 919 F.3d I l5+. i160 (9ti Cir. 2019) (quotirg

i': Parks Sch. oJ Bus., lnc. v- Statington.5l F.3d 1,180.

1+8.1 (9rh Cir. 1995)). r the cotrplaint's allcgatiom do
not "plfllsibly gir-e nse to an eatitleme to reli€f." lie
mtion mug be gramed. ?-Ashcroft r. 1qloi. 556 U.S.
662, 679. 129 S.Cr. 1937. 17:l L.Ed.2d 868 (2009).

l2lA mmplainl need co ain only a "short ard plain
slatemem of tte claim sho$ing tbat tE pleader is entitled
to rcliet" Fed3. Cir'. P. 8(a)(2), not "d€tailed facturl

allegations." f* B"ll .,ltl. Corp. t,. Tu,ombtu*- 550 U.S,

-i4.1. 555. 127 S.Cr. 1955. 167 L.A.2d 929 (2mn. Bur
this rule dema'rl< rnore than unadorned accusations;
'suffrcienl factual natter" must rnake the claim at least

plausible. f':lqbal- 556 U.S. ar 67E. 129 S.Ct. t917. ln
the same reit conclusory or formulaic nlcitations of
eleme s do mt abne sffice- f'.|rt (citing --''.Z*ozrh!'.
550 U.S. al 555, 127 S.Cr. i95-5). Tbis evaluation of

plausibilio is a context-specific tQs-k drawing on 'Judlciat

ex?erience and common sense." i!/d at 679. 129 S.(1.
1937.

lll. Discussion

an,
A- i"-Sectioo 230 Immunity

l:--
L f Scction 230{r)(2XA)

l3l t{S€€tion 230 of the C-ommunicalions Decency Act
affords imeractire computer serrice proYiders immunit].'
fmm liability for decisions rElred to blocking and

sqeening of offensive material. r.'47 U.S.C. .rs

2i0(cX2XA). "To ass€rt an alfirmative defense under
l-::
I 
-:section 

2:10(cX2)(A). a mor.ing party mu$ qualift' as

an 'intemctive coryuler sen'ice,' thal volunfarily' blocked
or filtered material it considers 'to be obscene, lewd,
lasciyious, filt_hy. excessively \.iolent, harassing- or
otherwis€ objectionable.' and did so in'good faitL' "
i: Holonnxx '[echs. t. .\licroso.ft Corp.. 1t\3 F. Supp. 1d

1097. 1104 1N.B-. CaL 20ll) (quoting i-i+; U.S.C. f
230(CX2XA)). ij Section 2i0 musl be consfired to
gotect defendanls "mt rercly &om ultimate liability. but
fiom ltaving to light cos{y ad prolreled legal battles."

?j Foir tlous Council of San I'ernando litll!), t,.

Roonttstates.r'ont, ll.(.-.521 F.3d ll-57. il75 (9th Cir.

2{ru8) (€r ,anc). ln "close cases- i"" scclroo l:l(} claims
"musl b€ resolved itr far or of immunit) ." l:1d at I I 7.1

*3 lqBas€d on the aflegarions in the prior Complainl, this
Court prcliously found lhis to b€ such a "close case" and
ultimatet!' decided in faYor of inmunity for Cnogle. The
Court fourd tlat Google had esablishcd th fllst t\ro
elemenls of i'' section 2l0tc)(2xA): lr.1'l it is an
inleraclive computer scrvice. ard secoz4 tle RNC's
emails, as mms nnrteting emails, could reasonably bc
considercd spam, which falls under the "barassing. or
others.ise objectionable" umbrella The stickiag point was
rvhether the RNC had alleged emugh facts to make it
plausible tlut Google had not filtercd the ernails in "good
faitL" In its prcvious Complaint, the RNC did rrot provide
sufficient frcts specific to Google's fiealment of the
RNC'S emils !o ele€te tlE RNC's allegarbm above &e
level of speculation. In the FAC, thoW[ te RNC has

Republiran Natbnal Cornmi$ee v. Googb LLC, - F.Suppjd _ l2f,}4t
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rnet its bud€n by pleading additional facts to make it at
least plalsible that Googl€ acted without giood faith.

Peftaps tle stongest allegation tbat Google acted without
good faith is that tb RNC's ernails serc mt rckgfl€d to
spam after dle RNC filed this lawsuil As fu RNC
alleges, tbe dmp in irSoxing typicalh occurred at the end
of each montll but after filing suit in October 21. 2022
and following tlrc midterm electio_L $e RNC experierred
no rmss diversion al the end of ftober or am' rnotrlh
thereafur. (FAC.1t14.49. 5l.t The RNC allege. tLr it Ala
mt rnake ary sbsamiYe changes to its ermil prrtices
rrhich rvould account for the change. and in fact sent
more emails in Novenrber 2022 th during my other
month in rvhich it had ex?erienc€d lhc end of month drop.
(1d !i!r49.51.)

The RNC has also pnoyided ibcls 10 rcfute Coogb's
erplaraliors for lhe monthty drop in tuboxiry. making
tlre RNC's claims that Coogle wzs intcntiomlry diverting
the ernails trprc plausibls. Google's prirrary erylamtion
is that usen had been marking the RNC'S emails as spam
at a high rate, which the algorithm compiled over the
nronrh ad which led tk algorithm to di\€rt emails at a
high€r rate ioward the erd of the rnonlh. (MID at 16-17.)
In rcsponse th RNC pror"iles facls Uut cal th
explanation inlo question- First tlle RNC alleges that it
engages in *audierrce segmentation' tlra allorvs f}e RNC
to send more targeted €mails to c€rtain users. (FAC lfi
27-32.) Essentially. tlre RNC sends morc emails to usels
s,ho had engaged with RNC emails rnore fiequently and
rnorc receBtly, and so would osteNibly be mrch less
likely to reporr those emails as spam. In conlrast the RNC
serds fen'er and less fr€quenr emails to use,s who are less
likely to engage ard ma'' be more likel, to liew re

emails as spam. (1d.) Secon4 the RNC alleges rtat
according to dda pm\/ided b-v Google, the RNC's
user-reported spnm metric [,as low ard $ithin the limits
suggested by Google. (/d T,f E2-t7.) Tlere was m
significant charge in the spam rate each monlh which
$,ould account for the monthly fup; ,rd- nolabty, therc
was no sigdlicanr change in user rcponed sparn, either.

Google has also arguod that the monthb' spam di\€nion
m4, have been because of tlE grearer rolunr and
frequerrl' of emails setrt towads tlr end of erh nnoth-
Tk RNC has aclmowledged thai it sent more emails at
the erd of each mordh, but mw alleges lhal the drop in
inboxing rvould occur €r'en Delrre the RNC incrcased th€
volune of emailq meaning thd lhe diversion was not
rcsponding to such an increase. (FAC li 75-) In other
words, according to $e RNC, the nrass divenioa tould
occur despite the RNC'S email practices remaining
rclatively the same in the w'eeks prior to the mass

diversions. (1d tli ?0, 75.) To fiuther retute Google's
argurn€nt, tbe RNC also alleges tbat in 2020 it sent four
tinrs as many emails with more fiequencl', sometimes
hour!, bur did not experierce the sarne lpe of mass
spam diversion (1d f 50.)

Overall, while there may be tecbnical rcsom to rcount
for tlE abmpt end 10 the monlhs-long inboxing pattenq
the timing ad ttre lack of a clear reason for th rnontlrly
diversions rnakes the RNC's allegation that GooSIe acted
without good faith in diverting tlie RNC'S erBails to spam

plausftle ai &is eady' stage of tlre
proditrgs. Agqrrdrngb,. C-oogle is nol entitled lo
immuniq urder h jsection 

2i0(cx2)rA).

ii Applicab iry of sbsccaions (cXl) and (GX2XB)

'.1 l6lcoogle has reprised rtsJlgumen tht iI is also

immune froqllability under l-rsactiou 23{i subseclious

(c)(1) ard f-' (CX2XB). As the cout previousll'
determine4 subsection 230(cX2XA) is the most
appli:$le for the claims d is$e beca$e it applics where
a service prcIrider h6 taketr ste?s to "rcs1rict access to,"
anrong other marcrial, "harassing, or otherwise
objectiomble' content, which is preciseb' whal the RNC
has alleged Google did by filtering its emails to spam.

Subsection (cxl). in conlmst, prcvides tbal no service
pmvider "shall b€ ts€ated as tbe p&lisher or speaker of
arry infonnation prortlcd by amther information content
provider "

Although Google claims it is carrying out a traditional
publishing firnction by cboosing ro, 1o publish cerain
ernails to inboxes. $bsection (c)(1) turns on whether the
asserGd claim *inherently rcqui€s the court to trcat the
defenda as the 'prblisher or ryeaker' of conlent

provided by arrrtlr:t." 7) Bo*o" v. lohoo!. tnc.. 51(t

F.ld 109(r. 1102_{9th Cir. 2009), os onended (SepL 28.

2W9); ac@rd l" Dyroll r'. L..ltindte Soliware (irp., lttc..
93'1 F.3d 1093, 1098 (9th Cir. 2019). Such is the case for
claims that tbe sewice pmvider should be lrcld liable for
tlE iqiui€s ihat arise fmm Erblishing allegedly harmful
content produced uy* amther user or failing !o rcmove

harmfrl contelt. See, e.E--?* Bartes, 570 F.:ld at 1l0l
(collecting qrses wherc f-'scctiofi 2il0(c){1) has been

eplied to claims of &famati:n violation of
antidiscrimination laws, fi'aud, negligent

false lieh. and odimrf regligerce).

For example, in I\t<r[ v. Lltrr,ate *tftwore (iroup

 Case: 24-465, 10/25/2024, DktEntry: 25.1, Page 16 of 29



Republican Natbnal Cdnmittee v. coogb LLC, - F.Supp.3d 
-

(2024.\

/nc., t]le Ninh Circ-rit foud tlut the defendanr *.as
immure frcm suit under sfts€ction (cxl) for publishing a
third-part1''s posts about heroin use which ultimateh led
to lhe deceased's deaft because the plaintiff *as
altemptitrg to hold tlle tfendan li$le for tlE hern
caused h tlat comed. r!93.1 F.3d al 109? 98., In this
case, by contrast, there is m allegation that Google
published or failed to rBrno\€ some potentially' hannful
content that caused an injury leading to tbe RNC's claims;
rather. le challenge is io Google's decision to rcstict the
availabiliu- of, or to nor publish the RNC'S emails.

Funher, d as Google claims. subsection (cxl) ryplied to
tlle decision to rerror€ cotrtert (as oposed to publishing
it). subsection (c)(2) vould be rendered superlluous.
Rath€t it is subsections (CX2XA) ard @) thar explicitll'
provide prDtection for the act of filGdng. or not
prblishrng, content provided \ tlrtr]d prtjtrs. Compare

i'-tR n"".570 F.3d at I 103 (holding that afl€gations that
sen ice provkkr-failed to take do$r itrjurious cortent sas
baned by i* scction 230(c.{1) because plaiahff
effectively ,o"C}lt,{ hold provider liable for publishing

the contenl) virl, f- I lolo-,naxx l'echs. \,. ,\[i.roefi ('orp..
78-.1 F. Supp. 2d l()97. ll0.l (N.D. Cal, 2tlt l) (holding
email senice prorider w6 inmune &om suit for liftering

spam emai.ls under t _.* 'section 230(cX2XA)- Subsectbns
(c)(2XA) and (B) provide prctection for actions that
rcstdct access to or availability of content, or enable a
user to do lhe same, respectively.

*5 llFinalb., subsection (c)(2[B) is rot al isslrc in lhis
case because the RNC is ryecifica$. alleging tha Google
took udlateral action that rras "nof bas€d on usen' spam
designations." (Opp'n a1 23.) Google concedes that it
Iilters €mails tbal its algorithm designates as spam, not
rccesmrily just those emails thaf usen lhemseh-es
designate as spam. (MTD at 4-5.) If Croogle can show
that the decisions to filter rryere itr fact b6ed on a user's
irdividualized feedbrk srch that Coogle was effective$
just providing tlE user with lhe rears to filter the RNC'S
emails. Googte may tkn be entitled to immuniE rrrxler
subseaion (cX2XB). BUL taking tE RNC's allegatiom as

tsue, it was Google nuking the filtering decisions. at leasl
in parl not Google merell' providing the lechnical means
for filt€ring to its use6.

a:aa
Accordingh. l-r scction 2i{l sub)cctions (clt.l I and

I rcx2lB) do mt appll in this case. Ard i -'section

230(CX2XA) - which could potentially app\' - does
rnt bar this suit gilen the RNC's allegations th* Google
was rnt operating in good failh.

B Pleintif,s Cleims
The Court previously dismissed marry of the RNC's
claims with prejudice after finding that as a matrer of
law. the claims $erc rnt cognizable_ The Coufl granted
leave to amend only tu,o causes of action: Crunt Tluee,
alleging violation of Califomia's Unfair Competition
Law, and Count Four, aueging lntentional Interference
with Prospective Ecornmic Relatiore. (Ord6r al 30. 37.)
The RNC has included esch of tk other causes of action
in its FAC 1o rnake cl€ar it is mt Sardoning them ad to
preserve its right to appeal." (FAC at {2. n7.) For the
same reasons stated in ifs prior Onder dismissing those
causes of actior the Coun dismisses them here. too.
Accordingly- the Court will proceed *ith addressing onl-r'-

the Third and Fourt}r Causes of Acliorr

i UCL

lEl Iq lrqThe Califomia Unfair Corperition r,aw- prohibits
"any unlawful unfair or fi-au& ent business act or
practice ad udair d€c€ptive, udrue or misleading
advertisiag." Cal. Bus. & Pro. Code $ 17200, er seq. Thc
UCL is an erpamile law which erlcompasses "ary.thing
that can pmpedj- be called a business prIticelld that at

the sanre time is forbidden by law." ,': (:el-?ech
(itmmc'ns. lnc. ,-. Lot .Tngeles Cellakv 'l el. (--o.. 2t) Cal.
.rrh l6i. 180. 8i cal.Rprr.2d 5r8. 97:i P.2d 527 (1999).
The pxpose of the UCL is to prevent udair conpetitive
conduct which harms both business competitors and the

public. l- 'llrrhla t. rirten..l Cal. +th I187. l2O{). l'
cal.Rpt.2d 828. 8.17 P.2d 101+ (199:i). A plaintiff ma1

pro\€ a UCL violation by establishitrg ary one of the
-urtrair,' or 'frardrlent" prongs. S'ee

i'"cel-Tech..20 ca.l. lri a1 1E0. 8-: cal.Rprr.2d 5.18. 973
P.2d 527.

lrrl lr2l lDlAt the outset, Google has assert€d tlat the RNC
has rbt aleged cognizable relief under the UCL. The
UCL is an equit*le slafitr€ with fimned remedies and

allows only for rcstitution and i4iumtive relief. FI(rr".,
Supply r-'e. v. Inckhecd 7{artin ()orp..29 Cal. +th 1l-3,1.

I l-50. lll I Cal.Rprr.2d 29. 6,3 P.3d 93? (2003).
"Conrpensaion for a lost busims oppofinir]" is a
rneasre oj damages and not rcs{tltion to the alleged

victims.- !-''1d (quoting t{41 Sn Corp. r.. Lll')S 856 F.
Supp. 5-38. 5r2 (N.D. Cal. 199.t)). While tle RNC bas
pled demages, i1 lns not artic'u.laled a rbmry of restinrtion

ii.
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and thus only' lus standing to pu$ue rclief if it can seek
an rnjunction. The RNC appears to rccognize &is poinr,
arguing in its Opposition on\ tlfi it has starding due to
its request for injunctive relief., (Opp'n at U-lS.) Google
argues tbal because thc condrct has ceased the RNC m
longer bas stardiBg to see iajunctive relief such that the
UCL claim should be dismissed.

16 lr'l {tslln order to possess sUnding under Adicle III of
drc Constitution, "a plaintiff must show (1) ,hrr it has
srffered an 'injury. in fact' that is (a) concrcte and
porticularized ad (b) ac$al or immiEnt, mt conjecl.ural
or hypotbetical: (2) tlE iqiury is fait,- trxsble ro trc
challenged aaion of the deferdam; ard (3) it is likely. as
opposed to mere$ speorlxive. that Ee injury' *ill be

rcdrcssed by a favorable decision" i"; Fricncls ctf the
Eorth, Inc. r l,aidkn'&)n,? Sen,x. IOO, |nc.- 5281J.5.
167. 180-81. 120 s.cr. 693. l,r-5 L.Ed.2d 610 (2&10) The
UCL has a similar standing rEguiremed- ,&e Cal. Bus. &
Pmf. Code $ 172{14'. see alsa f'CaliJiirnia .\led. -lstn. v.

-letna Health of Cctijtmio Inc. l.l Ca1.5lh 1075. t067.
_rlo cal.Rplr.id dl5. 532 P.ld t50 (202:i) (noring rllal
''the phras€ 'injury in fact' lin tlE UCL] is bonowed
ftom, ard was intetrded to trcorporate aspects of, tlle
f€d€ral constitutioml law of standing.")-

u6l lul IrEl lrrluDder bolh Article lll ald th UCL. tle RNC
bas starding to seek injunctive relief under the voluntary'
c€ssation doctrirE. "It is well settled lhat 'a defendsnt's
volunlar), cessation of a challenged practice does not
deprive a federal cout of_ils pow€r to determine lhe

a.::1
legality of the practice ' " {ltrie& o.f the Larth, 52tl

U.S. aI 189. 120 S.Ct. 693 (quoting f"rar,,}*.r.f [esquir! \,.

:lladdin'.9 Ca;rle, lnr:, .155 U.S. 2E3- 289. 102 S.CL 1070,
7l L.Ed.zd 152 (1982)).] Although Google appears to
have stopped the allegedb' illegal conduct for mw- "a
case should not be considered moot if OE deferdant
volunrarily ceases the allegd\, improper behal'ior in
resDonse to a suiL br( is ftee to rerum to it at ary.- ti-trE. "

Ft;rr,r, I tllaga ol \oataA r . BlarchJbrtl 18 F id l5()5.

-l-5l0 (9th Cir. 1994)- overrtled on other ground; by

i'] ttrt. ol I'n. oJ {}lo:ittg Health antl ll-t,lJitre Tr. r'.

C'honhers. 9ll F.3d 1195. ll99 (9& Cir. 2019) (en

banc). Here, the allegafiolu suggest tal tle eve s aI
issue are likely to b€ rcpede4 srch lhat iduElive dief
rcmains viable. The RNC contirues to send tlE sare !?e
of emails to Gmail users at tbe same rolune- and there
has been m clear explanation for why the fillering has

stopped or a bidilg assuarre from Google that i1 rvill
mt begin again Tlrc fact that a parB "takes curdive
actions only after it has been sued fails to provide
sufficieff a$rrarEes tlEt it wiU not r€peat the violfrion to

justi&' derying an injunction" FJa.t,-.O.t . v. Grt,th,ear
Aerospoca (br1:.. ttt3 F.2d 1539. 1544 (9th Cir. 1987i.
The Cout concludes tlat tk RNC has sufficiently plead
enfi'tlement to iqiunctire relie{ and therefore has Sardirg
to prue its UCL sleim Th Coud mw pmds to tk
merits of the UCL claim.

l. Unlawful Pmng

l2q r2rl E2lTh6 unlawfr prory of tb UCL rcqui€s that the
plattiff suqgientll' plead some separal€ unla$tr{
offeme. See *:Rit"rn t,. B-.1( Hame l.oans Sentcing.
L.P.. ,15(tF. Supp.2d 1t93. l2(X)-{1 (N.D. Cal.2()lr}). As
discussed above. the Court has previously dismissed most
of the RNC'S clairrs with prejudice. The only orher
potentially vi&le claim, inentiomt inerference with
prcspectil€ ecommic relations, is itself d€pgrde on
establishing an irdependently wro4gfrrl act $!cU i."$rongfid apafl from the imerferctrce itself." F- Ao|ec
Suppil'.29 Cal. .l& at ii54. l:i1 Cni.Rpu.2d 29. 6l P.ld
917.' While the RNC is corect tiat a UCL violation ma1,

sqlpolt an infe iorul interfererce with economic
relatbm claim- the UCL reds to have been Yiolated for
-reasors otJrr than tlut ldefeodantl r4erfered rvith a

prospective economic I* CRST' I-ar
lixpeditcd. ln{ | ll'erner l.:nlerprises,_ ./zr:. . -179 F.3d

t099, I I t{) (9& Cir. 2007) (quoting l...!'ter,<rr.rorr Real
Itl Senr., lnc. \ ('B Richqr.l Ellis Real Esr. Sen's., lnc..
l:18 C.al. App. ,lth 1215. 122.1. ,42 Cnl.Rpr.-ld 2-15

(2006)). ln otlEr words, tbe RNC may mt "bootslrap" i1s

claims on one amlher by asserting that the inte ional
interfercnc€ violates the UCL, and tlen re\'ing on rhar
UCL violation 1o suppo( its intentional interfercnce
claim. Af$ouefi the RNC pleads this theory in tlle FAC
(See FAC f 144). it seems to have abadotrd it, having
rDt raised the argunent in opposition (See Opp'n at
12-16 (arguing onl)' fh.t the *unfair" p1ong is met).)
Aocordingb,. the Court do€s mt find a Yblation of the
UCL under tlrc unlau{tl prong.

2. Unfrir Pmng

'7 v'l Pll B-The urfat prong of tlrc UCL 'qeates a
cause of action for a business practic€ that is unfair even

if mt prcscriH by som ouEr law.' - FADav'v. GEICO
Cos. (it.. 5E0 F. Supp. 3d {l-1(1. 8-14 (N.D. Cal. 2022;

(quotirg t 't appelh r. ll dnnrt /4c.. i9{ F. Supp. id

Republi:an Natbn3l Commitbe v. Google LIC, _ F.Supp3d _ 1fr211
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1015. t02i (N.D_ Cal. 2019)). Wberher conduct is udair
can be delennined in one oftwo Ea).s: (l) bv establishing
that the coDduct offends "some legislatively declared
pohc]." (ttE -Iett€dtrg" t€sr), or (2) by weighing the
utiliry" of the con&rcf agains the hartrl tro th coEumer

(!re "balancing" test;.' 1; 1d ar 8.1+--15 (citing
f't l.ozar,o r. .17 & T llirelcs-s Sinr., 1zc:. 504 F.id 718.

S_-,
735 (9th Cir. 2(87) and l":Dour.r r,. M|JC Bank ,\evacla,
.\r,1.. 691 F.3d i152. lt69 (9th CiI. 2ot2). While the
Califomia Supeme Coun has rejec.ted the balancing t€st
in favor of the tetherirE lest for competitor suits under tbe
UCL, it has failed to clar& whether the terhering test is
the sole test thal should ryly to con$mer suits as Rell.
f'" (:el-Tech.2t| Cai. .tth at 18(,-87, 83 Chl.Rprr.2d 548.
()73 P.2d 527 see *) Nationvidt: Bitreekl_v -Ldntin., lnc- t'.
Snperior C| ofAlomeda Cntr,.. 9 Cal. 5& 279. :l{Il. 261
Cal.Rptr 3d 713. "162 P.id {61 (202(}) (adrnowledgiag
split in California appe[ate courts hi declining to addrBss
whether the tethering tes also @lies to comrmer srits).
h the absence of such guidance, lIrc Ninth Circuil bas
endorsed the use of the balancing test for consuner suits,
but has in practice rerierYed unfairness urder bo& tbe

balancing and te$€ring tests. ke 7)l.o:ano.5o{ F.3d at

45 (sming that the two tests arB not mrtuairy exclusive);

f-'Da,i.t. 69t F.3d ar I l?a) (fiding tht plrnrm failed ro
state a claim unler eifher the balarring or tetkring test):

i1":
see ako f-'Doe v. {)l'S Phantaty,lac.. 982 F.ld 1204,

l2l5 {9th Cir. 2020). The RNC argues tlBt it nreets tbe
unfair pmng under either of these tess. e'hich tE Coult
will comider in turrfo

s. Te*hering test

126l I'z4Th tetlEring test rquires that the alegpd condJct
be "tethered to some legislatively decbred policy or prmf
llf some actual or thrcal€Ed impact on competitbtr-"

l- ''*LTech,20 CaI. lth at 186-87,83 Cal.Rptr.2d 548.
911 P.2d 527 . Tho UCL is ifteded to proride a rendy
for such conduct wherc tlE law may mt otlErq.ise

provide orc. k", r.g.,lFs,up lourh .ltlditrun. ln<. v.

LncAt'Stores. Inc.. 17 Cal.lth 553. 566. 7l Cal.Rptr.2d
731. 950 P.2d 1086 (199E). abrogqted by statute on other
grounds (fil,di4 a civil right of action urder the UCL for
violating a crimirul law prohibiting the sale of tobacco 1o

mfunrs); l-i In re kxtn L'itleo ('onnc'ns hc. Prir'. Litig..
-s25 F. Supp. 3d 10t7. l0{? (N.D. Cat. 202i) (galberiog
video and arxlio of mirnrs withou parcffil corEer
riolated the prblic potrcy of protectitrg mimrs' personal

be a direa violation of tlre law (which would other$,ise
oollapre the unla*ful pmng into the unfair prong), "[t]o
determine w'hether something is sufficiently 'tethercd' to
a legislati\€ policl for the F[poses of the urtrair prong.
Califomia courts rEquirc a close rcxus_tetween lhe

challenged rct a.od Ule legislative orllkt." f-!fu,tl*1,,n r.

f,!/.s, lnc..89l F.3d 85?.865 (9& Cir. 20lS). "Although
tlrc urfair cospetition law's scope is slleeping. il is oot

ur imited." \'-'Cel-l'ech. 20 Cal. -lrh ar 11t2. 83
Cal.Rprr.2d 5+8. 97r P 2d 527. Under the tetbering test.
the RNC argues lhat Croogle's clnduct is similar enough
to causes ofaction tlul this Coun has already dismissed to
make the conduA al bet Ethered to those laws eYen if
the codlct is not a dir€ct violation of the larvs.

*t t8tFirsl. tbe RNC argues that discrimination based on
political affrliaion violales tbe public policl.' espoused in
th€ Uffuh Acl despite the Cout's finding that the Uffuh
Act contains m srch polic1.. As the Court discussed in its
prerious frer the California IJgislature has so far
declirred to prctect political ffilialion under the Unruh
Act. While tlrc RNC is collecr that ttte UCL is intended to
combat "new schemes" that tlle legislalue has not yet
explicir! ad&essed, '[i]f the L,egislature has pennitted
certain codrct or considered a situation and concluded
m action shoul! lie. couas mq. not oyerdde that:=,
determination." -: ('el-'lech. 2t) C:rl. {th at 182. 83

Cal.Rptr.2d 5-18.97i P.2d 527. There is notiing novel
about political affrliarion discrimination- The Court
discus$d in its prior Order that Califomia courts have in
the past $ggested thd political affiliaion discrimination

migir riolate the Urnuh Act. See e.g.,iiarris v. tlap.
(iro*th lm's. -\r'- 52 Cal. ..id I l{2. I 161 n. t0. 218
Cal.Rprr t'1.1. tios P2d lt? I (l19l). But since lhe

I tU,-,, case, the Califomia I-.egislalure has ameoded
the Unnn Act at least six times to add other proiected
categories. ard yet has mt addeil political alfrliation.
(Order d 26.) 'We gereraty- pr€$me the Legislaturc is
awiue of 4pellde court decisio6," Therolf v. Superior
( o rt. o[ Ttadera (-brrnty.. 8O Cal. App. -sth 308. i]1i5. 2.95

Cal.Rplr.ld 68-l (2022). atrd so "its inaction on this
subject .-. is significa ." Beveroge v Apple, 1nr:. [o I Cal.
App. 51-h 736. 320 Cal.Rprr3d .127 (?02.1). The califomia
LegislaturE's irrcrion in this arEa is far from establishing
a 'legislatively' declarcd polb'" of prohibiting
discrimimtion based on political afiiliation

The RNC attempts tro analogize to 
tfi] 

Crnrl"t,rr" t'.
'l'inder, Inc., which held tllat in addition to violating the
Uffuh Act, age discrimination in pricing also Yiolated the
unfair prory of tbe UCL. Tbe age discrimiution analyzed

in l* (-andelore differs from political affiliarion
information online). Wlile th€ cotrduct does not ne€d to

r*

 Case: 24-465, 10/25/2024, DktEntry: 25.1, Page 19 of 29



gscrimiiation in several key rcsp€ca. FnsL the
f-"L:afldelole coltrt determired thal age discrimination in
pricing was actual$ vioQlive ot the Unruh AcL ard was

rbr jusr te0Ered to il. r- tq cal. App 5th ltjn. lH5.
228 Cal.Rprr.3d 336 (2018). Consise \}ith the

California Supreme Conn's deci sion nF.: lhrtna p,,rnr.

Ltd t. ll olfsrn. tb, l-' r'ondet,,ra coun tEld that age
drrcrimination violates the Unmh Act when age is used as

an arbitrarv pmxy for gerrcralized charact€ristics.- f- L/
at I l-15. 1l5l 52.228 Cal.Rptt.3d 336; *ttorina Point,
Ltd. v. ll-o{son.30 Cal. 3d 721. 7,[0. lEo Cal.Rprr. .196.

6"10 P.2d il5 (1982). I{o coui has stunilarb. tpH tlut
political affiliation discrimination dfuectly' violates the
Uffuh Act, anA inportant krc, tlE Legislatue has rpver
indicated a policy against political affiliation
discrimimtion eitier.

Notably. Califomia has rccognizcd a public pollcy against
age discrimination in sEveral otter contexts. Th
!-{ifornia Lcgislatue has explicitly codifred Ule

f" Ilarina .,,oint decision by pmhibiting agc
discrimindion in housing. &e Cal. Cir . Code ,,s

51.2(aF{b). The Califomia f'air Eryloyment ard
Housine Act also pmhibits age discrimination in
employrnenl. .lr" FCrt. Cor't Codc J 129{tr. These
specific staurtes evirce a legislati\€ly declared policl
agalnst ag€ discriminalion- al least in s€lect contexts. In
contrast, tbere is m eviderce of C-alifomia public polic.v
agains politicat affiliation discrimination- The closest the
l€gislatBre has corne is to pohibil violeE€ or thrcals of
riolence based on political affiliation under the Ralph
Civil Rights Act, which is meaniryfulb' different from
prohibiting discrimination on"^tle basis of political

afliliation as a general maner. f-'Cal. Cir . Code ;,,{ 51 7:

see, e.g., tu Block Litas ,\lotter-Stockon (-hapter v. San

./ooquin Cn*". Sharifs O1[. 39E F. Supp. 3d 66{}, 679
(E.D. Cal 2019) (thrcaB of liolence bred on association
with Blact Lives Matler would violide the Ralph Civil
Riglxs Act): f-t'auphcll v ldd l..nt.. /ir, . 7i F Supp.
3d I 193 (N.D. Cat- 2014) (same based on association with
animals rights actnis grory). Accordingly. the manl'
statements of legElative pohcy egrirr{ age discri$irElion

fiom which the f*Ca dclore cnldl,l. drew e absent in 0le
plilical affliation corref-

*9 As tE Coud previously determined. *had the
Califomia Legislature inten&d to gile broader
protections to individrals on the basis of their political
affrliation ... it xould tur-e dore so-" (mer at 26). The
Coult declines to judbialy- exterd the Fotections of tlre
Unruh Act to politicd afhl'ution thrcugh the UCL by

declaring it *tethercd" to the Unluh Act. To do so would
be to circumi€nt what the Court lus already observed is a
conscious legislattve decision to not provide such
proteclioc (See Qrder 2,{-27.) "ffhe Court] declise[sl the
inviadon to 6 tht which the Lcgislanle has left
,rdore." F,{r.rrs y rR. Il'- zukin {),trp-.212 Cal. App.
3d t0-5.1. 1059. 261 Cal.Rprr ll? {1989), reh'g denied
and opinion modijed (Aug. 28, 1989).

lzelSecond, the RNC argues that the corduct is tethered to
tbe potrcy undedyrng California's common carrier larr,
sP€cificallf' lhal Calitornia law -1jfle61s 1tre public policl
that messages should be delivercd to ad rcceil.ed by the
designaled rccipient reason$l-v and wilhout
dircrimirution," ad $al Google's conduct is
"coqarable" to a violation of the Califomia common
carrier law. despite the Cout's prior finding that the
Califomia common cader la\,v dGs not apply- to email or
email carriers. (Qp'n ar l,{-15). As the Cout bas
discussed in the prior Order. Califomia's common carier
law has historically been applied to services that
physically caqy persom or goods, like slagecoaches.
busses. and ski lifls. (Oder at 16.) While the Califomia
Supreme Crulr,_did inierprEt the law to inchde telephone

services, see *t(;oklin v. Puh. {:tilitie.\ CL,nffi r. 2:j Cal.
3d 63E. 662. I5.i Cal.Rptr. n02. 592 P.2d 289 (1979).
there is no legislatwe4v\ declared plicl that electmnic
means of communication like email should be subject 10r.-
comrmn carrier standards. fke f'rcel-?'ech- lll C{rl. +tlr
ar 186-E7.83 Cal.Rprr.2d 541t.973P.2d 5?1.

Irol r"lReaditrg email i o lhe corunon carrier law would
iBpucate sigdficafi polic, and Constitutional
corsideratiorn that tlE Califomia Legislature has not
addressed. As the Cout previously discusse4 "if email
providen are @rnmon carriers, they would hal'e ar
obligation to deliyer eeh of the ressages tlut llere
entru$ed to tbm' imluding umvanted ard spam emails
tlr,at could be harmfut ad disruptire to ernail users ard
proriders. (Oder aI 22-) Ard srch a regulation wodd
impose on email providers' First &nendnrem rights. As
the Supremc Court recentiy rccognized:

[dleciding on tbe thtdprg' speech
that witl be included in or excluded
from a corryihtion - and then
organizin8 ard presenting the
irrcluded items - is erpressive
activitl of its o$.n -... When tlre
govemmetrt interferes with such
editorial clnices - sa), by
ordering tbe excluH to be

Republi:an National Cornn*tbe v. Googb tIC, - F.Suppjd _ (2{,?d;l
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inchded - it alters the content of
tlrc compilation.

l-'.\lood1' v. .\etChoice, l-l-(. 
- 

U S. 

-. 
I-l+ S. CL

236j. 2,102. _ L.Ed.2d _ (202+). Under rhis
stardard, a law tlut *ould rcquke email pro\-iders to treat
political co ent in a ceiain mafiler at least inplicates the
Filst Amendmenl.. Although a legislaffe ma), determine
thar such a regulaion is mnetheless jusfified, dE UCL is
mt inteffi lo grdnt couts lhe adhorit-y fo nake these
kilds of complex policy dhtermimtions rrrrler tbe guise of
judicial decisioruruking . See 

'* 
n'<ttla y . Srate l omr ! ire

€ ('as, 7ns. (ir.. 46 Cal. App. -lrh 55+. 565. 53
Cal.Rplr.2d 878 (1996) (w'arning against judicial
lgtewention in complex areas of policy I'ia the UCL);
l"',{/ein r,, Chevron L:.5.,1.. Inc..2ll2 Cal. Ap.4th 1342.
1362. 137 Cat.RpE.3d 291 (20t2) (collecting cases $.kre
Califomia courts have decliEd to mle on UCL claims
implicating complex policy decisiors), as modtled on
denial of reh'g (Fell. 24. 2012). Tbe Califomia
l,egislaurE is properb in a position to balaflce these
concerns, and \ ithout the necessary legislatively dechred
policy rcquircd und€r th tethering tes1' rhis Couit may
Ilot do so in its sfiead-

App. {rh al it87. 85 Cai.Rplr.2d t01).

prl psl l5l BzAs this description of the balanchg test
indicates. when assessing the harm. the Court must look
ody al the harm $trex€d by the cozvzrrs, tht is. Gmeil

users, mt by lie RNC . See {-i Hodsdon v. Mars, lnc. . 89 I
F.3d 85?. 867 (gth Cir. 20t8). '?he U(I-'s pn[pose is to
protect both consuneG ard coryetitors b) promoring fair
competitbn in conrercial markels for goods and
services," not necessari\ p adrEss any condwt tlut
might be viewed as rmfair. h;j,\asA-t u Nike, lnc.,2? CaJ.
+th 9i9. s+e. I le Cal.Rptr 2d 29b. -l-s P ld.l+.i (lur)l). a.s

nodified $$q 22. 2W21. see also I - Bank t'J thc Il.. I
Superiur Cr.,2 Cal. tth l2-5,+- 126.f. l0 Cal.Rp1r.2d ,i38.
833 P.2d 5+5 (1992) (describitrg, the history of the UCL).
Because tle RNC is not a Gmail user or Google
competiol lbe harms it bas allegedly sfered are not
ppped] considercd urder tlE UA-. See, e.g..
'l'j 

Hurltdrn, E9l F.3d at 867 (declining to look 10 the
practice of uthzing child and slave labor, bm rather onl)
examining the conduct which affecled trc constmer of
the chocolate prcducts, namely the failure to disclose
these labor pracuces). The RNC has not cited, ard the
Coun c,annot fld. ary case where an unfair praclice claim
was bas€d on a harm not suffercd bv eilher a consumer or

i-.
competitor" &e, e.g. l--'< alyrornn .\tet. . lstn.. l-l C l.
5th at 1090. 310 Cal Rplr.3d {15. -5i2 P.id 25{) (nding
starding to sue under tlE UCL based on rhe plahtiffs
separate economic injul,' despit€ the fact rtat plaintiffwas
neilher a consrmer or conpetilor of the deferdanl, but
mting tlE aleged harm under tb UCL was to
participating plty'scians).

"11 
pElFocusing on tlre injury to consumer, the RNC

ass€ns that Google's alleged pretice of diverting emails
io spam btrms Gmail usels by rnaking it more difficult for
th€m to access their ernails ard engage with politics.
Takirg all the RNC's alegations as true and in the Ughl
most fal,or$le to il, al its wom Google's alleged
corduct as il appli€s !o consmers. consigs of delivering
nearly all of the RNC's emails to users' inboxes without
issue, sal'e for one or two da)'s over the coune of seyen
months when the rnessages were delivered to usels' spam
folders as opposed to tleir inboxes. ''

t'el l4while tlere is no case tbat clea4, defrnes whal
conslitutes codrlct lhat is "imrmral uEthical.
oppressiv€, ulscrupulous or suhtantialy- injudous 10

cornumers," a review of the caselarv rweals several
themes. A common unfar practice is a sch€me that se€k

to eryloit cotrsumen. For exaryle, hving a produa fail
is not suktarnially iqlurious, tut *charging cuslorers
exorbiafr surns of money" to remedide the harm of the

b. Brloncing t€3t

"10 I'21 l$lThe UCL balancrEle.s is less ckmry defined

than file tethering test. See iiicel-7i,ci. 20 Cal. {rh a1

185. 83 Cal.Rpr.2d 5,18. 973 P.2d 527 (criticizing ttr
balancmg test for being "amo{phous' atrd "povid[ingl
too litde guidanc.e to coults). TIle balarcing test
"involves an examiffiion of lthe business practice 's]
impact on is alleged victim, balared rgains the rcasons,
justifications and motives of tte alleged *mngdoer. In
bdef. th clult must weigh tbe utility of the deferda 's
conduct against the glavil}- of the harm to tbe alleged

Yictim ...." f-- S'. Bar; {lhevntlet t'. {ien. 7{otors
-4tceDknL? (lorp.. 12 Cal Aoo. .lth 861. 886-37. 85

Cal.Rptr.2d llll ( lgt 9) lquoting Fsiarc Farnt Fre d
Ca; ('o. r, Superior Cl. 15 Cal. App. ,Uh i093. I l0i-0+.
53 Cal.Rptr.2d 229 (19 ), abrcgated on olher gruunds

i.-r

^ 
l "('d-Tech.20 Cal. {th 163.8:l Cal Rptr.ld 5J8. q71

P.2d 527)- In assessing wlpther ard to \l'hat extent a

busirress practice is harmful, the cout will look to
whether it is 'imnnral. unerhical, oppessiye,
unscrupulous or $tslanrialb- iqiriqto oomrrErs."
i ..lt.It.r.r- 691 F.ld at ll6t) (q6tirlg f*'S. Ao. 72 Cal

Republi:an Natlonel Cornmittee v. Googb LIC, _ F.Supp.U _ l?!,}lt

tryESTLElS O r0r4 Tt*-""" R-"1*

 Case: 24-465, 10/25/2024, DktEntry: 25.1, Page 21 of 29



Republban Natbnal Conrmi$ee v. coogb LIC, - F.Supp.3d _ lm}al

7r-
inwiable faifue is. Tuln re Seogotc Tech. L!.( l,itig..
l3:i F Supp. 3d 776-'79a (N.D. Cal. 2017). Similarl.y,
hiding no-pa*ing sigos, then arranging for a towing
compary 10 rermve the cars while rcceiving a kickback

from the loeitrg coryany is an unfair p rrlrr;-. i: P"rple
t. ./ones, 122 Cal. App. 3d 25, 36. 177 Cal.Rptr. 1t()
t I 98 I ). In conLst, a practico tltat minimalt,. hamN some
consurrcrs but does not provide a cl€ar benefit to the
&fendam is mt an unfair pr&tice. h Puentes y ll-ells
Fargo ltomc llortgage, 1nc. tie cout foud that tlE
practice of using a standard month for rDortgage
payments. which resrlted in the plaimiffs being cbarged
for two additioml days of inrerest because they paid otr
their loan February, - but Fovided defendant with no net
monetar!- berefit overall - was rot imnroral urethical.
oppresshe or umcnpulous, or substanlial,y iqiurious. 160
Cal. App. 4th 638.6'19. 72 Cal.Rptr ld 91J-? (2008). AnA
most ryplicdle here, decliniry to advertise another
business's seffices but not excluding those servirxs ftom

the markel is mt an urfair practice. In 7 Drun ,' ltm
Fernondo I'qlla.t Bar .l.wr., tlre court fourd llut the bar
association's refirsal to sell its membership mailing tist to
a medialor not in good starding with the bar was not
immoral. unethical or rmscnryulous becaur the
association did mt otberwise ple!'en the sm'urErs ftom
being able to find or engage the mediator's senices.

l" 182 Cal.- App. ,tft 247. 2,r7. 106 Cal.Rptr.ld {6

001())t c/ ?u l*r'itt ,. lelp! !nc..765 F.3d I I23. 1133
(gth Cir. 2014) (withlmlding positive business reliews
\yas not extoftion urder the UCL because Yelp had no
obligation to proride positive rertrs).

Here. tlrc alleged codrct do€s mt rise to the level of
being "imrnral, urethical opprcssive. urscrupulous or
subslantialh i{urious to consumers." While political
discrimin*ion may fall urder the umbrella of these tenns-
the Court must agein, focus on tbe business prrtice and

867. Halitrg a snnll nder of wanted amrils diverEd to
s?am on occasion is rct "substantialt,' injudous" to Gmail
users. Google is not alleged to have diverted th€ emails to
force users to pa]' lrrgg sums of money to get their emails
back; the users could access tiose ernails at any tine. Nor
did Crcogle realize aly rnneary benefit from dilerting
the RNC's emails. Wbile tbe pracdc€ did alhgedly cause

substantial moretary i4iur,' to the RNC, the Gmail users
rvere not banrp;d in a similar wali .

Cout to decide these significant policy issues that musl
be addressed by a legislatne body in the fiIst itrstarce. As
broad as it is. Califomia's Unfair Corryetition Law does
oot cover th€ oondrct alleged by tlie RNC. Accordingly.
the Crurt GRANTS rhe Motion to Dismiss as to the Thtd
Cause of Action

ii hfentiond hter{ercnce with Pmspoctive Economic
Rdrtbns

l{lTo pH tbe tort of iffenrioml iderference with
prospectil'e economic rclations, a plaintiff must plead:
"(1) an economic rclationship between the plaintiff and
sorne third party, wilh the prcbability of firife ecornmic
berEfrt to the plrinfiff; (2) th defendant's tnowledge of
the relatbmhip; (3) intedbnal acis otr the paa of &e
defedart designed to disru$ tle relationship: (4) actual
disruptbn of the relatbnship; and (5) ecommic halm to
tlE plaintiff_.prcximately caused by tE acts of the

defedanl- i': Kur"* Supplv,29 Cat -tth ar 1153. 131

Cal.Rptr,2d 29.63 P.3d 937. The Califomia Supreme
Coult has clarified rb to ret UE ihird elemenl "a
platutiff must plead and plwe rhr the d€ferdantt acts

are wrcngful apafl ftom the i erf€rcnce itse[." t*Li. at

il5{. 131 Cal.Rptr.?d 29. 63 P.3d 931', see YaDello
Pen a v. To.trrta llotor Sales, L..\1.1., fta- I l Ca1. -llh
376, 393. {5 C3l.Rpu.2d .116. e02 P.2d 7+0 ( t995)-

1. Independently Wrongful Act

I4l l{3iTlte Court prevbusly dismissed the RNC's claim of
intentional interference with prospective economic
relations on ttrc basis dtal lhe RNC had mt plead some
indepedent unlawfr condrct to support ftis claim. "[A]
plrintiff seeking lo recover for an alleged inlerfercnce
with prcspective contractual or economic rclatioos must
plead and pmve as part of ils cas€-in-chief tllat the
deferdant mt only knowingly int€rfercd $'ith the
plaintiffs expeclarcr. but er€a8€d in conduct that was
wrongnd fu' some bal mea$rc otlEr til,il lhe fact of
fulerference itlyjlt." ?JDella Penno- ll Cal. -llh at 393.
{5 Cal.RptI.2d 436. q)2 P.2d 7rO. '[Aln et is
indepetrd€nt\ rvmngtul if it is unlaBfiIl thal is, if it is
prcscribed by some constitutioDal, statutory, rcgulator),
cofiurron law. or other deletminable legal standard."
'?J 

Karea Supplt.29 Cat. {th at I159- 13l Ca].Rptr.2d 29-

63 P.:rd 93?.

*12 The allegations of political discrimination, if tue, are
certainly corrcerning and m4v bave wid€ atrd severc
implications for th fuhre of political discotllse. It may
e\.en be that Google's conduct is .1mfaif in a colloquial,
as opposed lo a legal seme. But it is mt the role of this

lfESTLeIY @ 2*?4 Thoftlscn ReutsiE :'lo ciairll tc originaa U S. G+le.nlneci 'Jllilrks
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l4'lThe RNC argues that Google,s conduct is
irdependeuly *rongfrrl because it violates the UCL and"llE q)trutron law's established common-carrier
doctrine-" (qp'n d 20.) As daermired above, the RNC
has not establisH a violation of the UCL and so iI
cannot fofm the basis of the intentional interferem€
claim. The common carrier arguretrt simirarty fails. Tbe
supposed common-law comrnon carrier doctrine is
derived from a - now vacated - out of circuit opiaion
assessing a differcnt stale's statutorjr commn carrier larv.
In the opinion, $e Fiflh Circuit explicitt,' stares that the
historical common carrier doclrire ne$s Srares r}ith tbe
polver to iryose mndiscriminafion obligations on
communication ard transporhttion pmviders," and then
sun'eys lnlr some States hale enacted various comrnon
camer lalvs defining and reguladng common carriers in

drflerent wa]s. i\c( h,,t.e. L t C r. Pttytun. 19 F.trh
J39. +10-"'2 {5th Cir. 2022) (emphasrs &d). cert
granted in part yb nom. ,\'etchoice. I l.C y. l,ayton. 

-U S 

-. 
tl-l S. Ct. r77. 216 L.Ed.2d Ii l:t (2023). and

--.
racated and remq,nded yb nrtn. Y- .\l,'uL | \.. tt ln,i( ?
t.l.('. _ u.s. _. l.t+ s. cL ?:j8i. _ L Ed 2d _
(202{). The Court has alrea@ discussed at lengrh in irs
prior Oder why urder Califomia law - ttr law
applicable here - Croogle is mt a common canier and
thus not subjecl to atr)' duties of a common carrier. (Oder
at 16-22.)

il3 Irsl I'q lqAdditionally', the RNC briefly alleges fial
Google's coduct is idependedy wrongful becaus€
Croogle violated "establisM fudusEy, trade or
professioral rules or $andardi such 6 C-oogle's o*n
terms of sen'ice ard implied warranties." (FAC f 158.)
Wlile indusry stadards and pmfessional nrles ry
satislv tk rcquircrEnt that a plaintiff prcve an
indepedently wrcngfirl ac! tlE conduct must be
proscnbed by sone "determindle legal stardard" that
"prolides for, or gives rise to, a sarrtion or means of
enforc€ment for a violatior" T* Stet'en*tn lleal Est-
.\i:n.r, 1nc. v. CB Richard F,lllis Real Ett. .\<:n's.. Inc.- 138
cal. App. {th 1215. 1221, 12 c.l.Rpr..ld 2li5 (2(106}_

ThaI a defendanl's corduct ma,'be "unethical" or nray..

have violated fudustry slandards is insufficienl witbout a
&termimble means bv which !o enforce dle industn'-.
standard or rule. l" Genini --lluaiu|,t (.'orp. t.
(itlildrftta ()uston Shapes, 1rc. 9,r Cal. App. ath 1249,

,f 59, 116 Cal.Rprr.2d 358 i2002). For exaryle, in
l'': Steterson Reol l:\tale Serices, ltrc. t. ('U llichcrd
lilll5 Real Estate Sen.icc.s, 1lrc, tte cout held tlnt rlespite
tlre American hdustial Real Estate Association's Rules
of Prcfessional Codhrt stablishing a well{efined
standard for whal was 'permitte( nquircd ad
pmhibited" within the in&str_v, a violation of the nrles

could not be considered indeperdem\, v,rcngf,rl under
\--' ktree S'rpplv because liere was m way for an
aggrieved remb€r 10 enforce the rules though, for
€xanple-.*a sarctiorl ight of a$ihatior! or other idernal
remedy. !-*-lter.ennrn lleal Esrate_ 138 CaJ App. lth at
1222-21, 12 Cai.Rprr3d 235. Herc, the RNC fails to
explain eitbr in tlre FAC or its Opposilion what the
indusuy-. trade- or pmfessional nrles or standards are, horv
or where those strndards and nrles are clearly established.
or how tlq- arc enforceable- Accordingly, this allegation
is not emugh to eg&lish an fudependedy vrmryful act.

The RNC has therefore failed o pbad an5- irdependeng.
wrcngfiI conduct lo support its claim.

2. ProbebiliQ' of m fconomic Bcr€{it

lslThe ItNC's claim also fails for the iodqendem reason
that the RNC has not adequately pld tlle probabiliq of an
economic berefit. See l?tt.y Alkn Slurry Seol, lut:. r,. ,tim.
,l:phalt 5., lnc...2 Cal5th 505. 511. 213 Cal.Rptr.ld 568.
:l8ll P.:]d 80tl (2017). As stat€d So\€. a plaintiff must
allege an economic rclationship between tbe plaintiff and
some thild pary. with the pmbSility of firture economic
b€rEfil to the plahtifi.

lrel lsol\ltrile Google is correct tld an inlentional
interference claim requires the platutif io identit' a
particular relationship or opporfimity with which the
defendan's corduct is alleged to have iflerferc(" this
requhemed does mt require a plaifiill lo name ai
irdividual. f- Danaheh t,. 7-Elcvert, 1zr'., No.
5:12-CV-1739-LHK, 2013 \l'L 191586?. at *10 (N.D.
Cal. tvlar E, 201-3): see Soil Retenlion Prod., lnc. v.

Rrentwood Indts.. lnc.. 521 F. Supp- 3d 929, 961 (S.D.
Cal. 2021). Rather, the purpme of the rcquircmont is to
distitrguish between e$ablished and speculative

rclationships. f* llbrtside ('tr. ,lssucrs r.. ,9r/irl rn, Storc.s

2j, Jnc.. 12 Cal. App. +lh 5{)?. 5:+. -19 Cal,Rptr.2d 791
(19%). The requir€ment "does not mean the pa4!' must

[be] irbntifid by name: it [ils emugh th.r !e defendant
was a\r'aie its actbrls $ould Aus@e the legitimale

expeazgQns of a specrlc albeit 'nie.n€4 [party]." f-r1d
(citing f'Rnaoirrr \lwtor {-onveiescent Hosp. \,. Ce'e
Iinterprises. 177 Cat. App. 3d ll20- 225 Cal.Rptr. 120
(19 ), as nadifed on denial of reh'g $iar. 5. 1986));

see abo Y-Weintroub F in. Sen'-;., lnc. v. Boeing L'o..No.
CV-20-3'184-N'1W--F-GJS\. 2020 \11- 6i62E01, at +lt (C.D.
Cal. Aug. 7. 2020) (bolding th lte plaintitrs had
"alleged a 'particutar rclatbnship or op;nr[rniry.-. with

:il
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which the deferdant's conduct ... interfered, rather than
ugue allegations regarding a relarionship *ith an 'as yet
unidentifred' custo[Er' despite not naming the buver).
With tlpse prirciples in min( the RNC has suffrciently
alleged a ge-existing rclationship witb a class of Grnail
users who had donat€d to the RNC in ihe past

Istl ts2l lstlDespite pleading the requisite rElationships, the
RNC has failed to plead the rcasoMble prcbability of an
ecoDomic benefit stemming from trese rcl,ationships.
Overall courts have rnrrowly constsued this elem€n!
rcquiring specific facts to shole that a beEfit was almost
cerlait See F.oy,lllan Shrrrv Seal, Inc.2 Cal.5th at 518.

?Ii cal.Rprr.3d 568. 388 P.3d ttm: li],ar,. (las & ! tec.
t.it. t'. llear Stt,ornr & Cir.5{) Cal.3d lll8, It3(r Il3?-
270 Chl.Rptr. l. 791 P.2d 587 (199(D (rnting that courrs
"have been cautious in defining the interfererce torts, to
av-oid promoting speculative glqims."). The fact that a
plaintitr has a prcexisting business relatbmhip with a
Frtl- is not srffrcienL the plaiditr must plolide details
about the impending contract or otber economic benefit.
See ,\ioil Retenliott.s2i F. Supp. 3d at 961 (requiring a
plaind.ff to allege "not just 'an economic rclationship
befir'een the plaiffitr and some third part],' but also tlE
[']prcbabiliE of futurE ecommic benefit to the plaintifL'
" (quoting iitlbr"n Supplr'. 2{) Cal. ,lth at I l5i. 131

Cal.Rptr.2d 29, 6:i P.3d 9ii7)). For example, the failue to
speci$ "wbat the tenns werc, when the contrrcts rvere
being negotiated (e.g.. whether tlose contracls fell
through before, drdng, or after Deferdant's alleged ...

acts), ad horv much gltEy, if arry- Platutiff lost as a

result" doorns a cl,aim- Fl/./. at 962

*14 Here. tlE RNC hs alleged onl) thd E use(s
rcquested RNC emails- engaged with the emai.[s, ard have
donated in the past without an)' otler facts to establish
dnt thes€ us€$ would donare in the future. (&e FAC fii
2. 2'1-32, 53,56: Opp'n at l8). Tbe RNC has failed to
point to aq' case where a past ecommic rcl,alionship
starding alorc was ernugh to show th reasonable
probabiliq- of a fuhne berrcIil. ad the Cout has been
unable to find one in its o\[n re\ie$. [;ee, e.9., ]'tltian
-luthentic Erter -\lgnrt. (b., Ltd. v. Ttera l)lautrn.;. lnc..
No. 5:22-CV-r)l90l-EJD.2022 WL 1i7lO:l{. ai *5 (N.D.
Cal. Apr. 19. 2022\ (finding tflat descripion of "past
customen, not futue customels" did not suffice !o
establish inlerfercrce with a future busircss benefi0.

Similady, the fet that use$ rcquest ard "engage" with
emails do€s trot support the corrclusion that a user would
hzve also donated Without rnorc facts about the nature or
freqoerc,, of the past domdons to bol$er the probabilit]
of a rccurretrce, the RNC bas established "at most a hope

for .-. futue benefit ." l+ Bhnk v.,(inrna, i 9 Cal. 3d 3 I I .

311.216 Cai.Rp&. 7111. ?03 P.2d 58 (19E5).

Thus, the RNC has failed to allege the elements n€cessarr
for its intentional interfercrce with pmspective ecornmic
relations claim. According\, tlr Coun GRANTS fte
Motion to Dismiss as to the Founh Cause of Action

iii. Leave to Amend

lsrDespite being given leave to aretrd to establish "a
plausfule theory of unfairness or unlartrlness" for its
UCL claim, ad to allege an indepededly wmngfid act
to support its intentional interfererrce clairn the RNC has
failed to do eitlrer. The RNC has no1 proYided ary
irdication tltat therE are additional facts it could allege to
establish these elernents of ils clains- Thercfore. the
CouIt finds that anErdmem wolld be futile. ^l'ee

fa l:ucco Portners. !J.(l v. Dtginarc Corp.. 552 F.3d 981-

1Ot)7 (9rlr Cir. 2{X\9). as amended (Feb. 10, 2009) (denial
of leave to amend appropriate wherc amendment would
be futile because tlle plainriff hd no addilional facts to
plead).

IV. Conclusion
For lhe above re:rons. IT IS ffiREBY ORDERED that
Coogle's Motion to Dismiss (ECF No. 60) is GRANTED.
The RNC'S claims are lrcreby DISMISSED WTIH
PREILIDICE.

All Citations

-- F.Supp.3d ._. 2024 WL 3595538

Footnotes

ln its Motion to Dismiss, coogle takes out of context the tat tnat l: Oyro1. involyed 'features and functions" to
1i

organize and display content. (MTD at 25 lquoling Y" Dyroff, 934 F.3d at 1098).) Ihe Ninth Circuit discussed those
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features to rebut the argument that the interactive computer service at issue there was creating content by the use

of those features and functions. There is no such argument here. And unlike in i;gyro//, where the causes of
action were based on the co tert of the messages and thus were an attempt to treat the computer service as a
publisher, none ofthe RNC'S cause6 of action in this case seek to treat Google as a publisher.

At oral argument, the RNC argued for the first time that the UCI- permits declaratory relief as well. The Court's
review of the cited cases and other relevant caselaw proves othen rise. ln ii-iMeizmo, v. Talkswce, !nc., lhe
Northern Distlict oj€alifornia did state that UCL remedies are limited to "restitution and prosp€ctive declaratory or
injunctive relief." fJ- F. supp. 3d 

-, -, 
No. 23-cv40912-PCP. 2OZ3 WL 8461173, at *3 

{N.D_ Cal. D--c. 6,
2023). However, the court relied on two Californta caset induding a decision of the-califomia Suprerne CouO which

clearly state that the onv available relief is rBtitution and injunctive-relief. S"e l*-rd. (first citing i) xorea supply,

29 Cai. 4th at 1144 131 Cal.Rptr.2d 2-4, 63 P.3d 937 and the n crtinl f rln re Vion< Class Cases,18O Cal. App. 4th 116,
130, 1O3 Cal.Rptr.3d 83 (2OO9)). District Courts are bound by the decisions of the state's highest court. Armstrong y

Reynotds, 22 F.4th 1058, 1073 (9th Cit. 20221. Thus, even if the i Weizmqn decision's characterization of UCI-
remedies is not an unintentonal eror, that de€isirrn is not controlling. Colopy v. uber Technolqies lnc, on the other
hand, merely stands for the position that a UCL daim can serve as the predicate for a daim under the Declaratory
Judgement Act, not that dedaratory relief can support a UCL claim. see No. 19-CV-O6462-EMC. 2O2O WL 3544982, at
*3 

{N.D. Cal. June 30, 2020} ("[]he Court can see no reason why, if relief is available under the UCl. a plaintiff would
not be able to seek declaratory relief under the DJA.")

At ordl argument, Detundant suttested that the voluntary cessatbn doctrine did not apply to the UCl. citing to

f'iMadrid v. Perot Sys. Corp., l3O Cal. App. 4th 4210, 463, 30 Cal.Rptr.3d 21O {2OO5}. However, the detundant in

l*Madrid had not \roluntarily ceased th€ actMty, but, rather, the cirdrmstances had dranged sudr that the
defendant would have been unable to carry out the same conduct in the future. Similar to the inquiry under Article

lll, f-'Modrid clearly states that a plaintiff may seek iniundive relief under the UCL for misconduct which is "likely

to recur." ftrd. at 464, 30 cal-Rptr.3d 210.

See inlro Section lll,B,ii. The tort of intentional interference with prospedive economic relations requires an

intentional act on the part of the defe{dant designed to disrupt the relationship. l''- Koreo Supply,29 Cal. 4th at
1153, 131 Cal. Rptr.zd 29, 63 P.3d 937 . The California Supreme Court has darified that such an act must b€ "wrongtul
apart from the interference itself and that "an act is independently wrongful if it is unlawful, that is, if it is

proscribed by some constitutional statutory regulatory common law, or other determinable legal standard."

i-*ld. at u!t, 1159, 131Cal.Rptr.2d 29,63 P.3d 937.

While some courts have stated there is a third test for determining unfeirness, looking to whether the practice is

"immoral, unethical, oppressive, unscrupulous or substantially iniurious to @nsumers," see y-'Doe v. Cvs

Pharmacy, /nc., 982 F.3d 1204 1214 {9th Cir. 2O2C), these factors appear to be part of the balancing test and do not

constitute a distinct basis for fnding unfaimess. Se" f Douit v. HSBi Bonk Nevoda, NA,691 F.3d 1152, 116+70

(gth Cir. 2012) tdiscussing the balancing test as that articulated Ay #5. Aoy Cnewaet v Gen. Motors Acceptonce

Corp.,72cal. App.4th 861886-87,85 Cal.Rptr.2d 3o1(1999) and frsmtth v. state Fsrm Mut. Auta. rns. co.,93 cal.
App. 4th 70O, 718, 113 Cal.Rptr.2d 399 (2@ll, os modiJied (Nov. 2q 2mU in whidr the nature of the practice is part

Republban Nationat Cornmitbe v. coogb Ll_C, - F_suppjd _ lm,/;l

2

5
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of the balancing test). ln a recent opinio n, {=Notiontfiide Biweekly Administration, tnc. y. Su4rior Court of Alamedo
Countv, the California Supreme Court acknowhdged that io the absence of guidance from that court, California
appellate courts have adopted three different test: the tethering test, the f;iouth aoyj-istote Farm balancing
test, and the more tecent i':comacho/FfC balancing test, articulated in l 

-Comocho 
v. Automobile Club oJ

southern colifornia, 142 cat. App. 4th 1394, !1o3, 48 cat.Rpr.3d 770 (2006l. i.-g cat. sth 27g, 3a4, n. 10. 261
cal.Rptr.3d 713,462 P.3d 461 (2020). california's high cou( however, dectins_d to resotve whidr was the
appropriate test. The ilinth Cirorit has recognized the tethering and 

'l-'Soutn 
\ay1l-Jstofe Frrm tests, but rejected

lhe f ComachofFlc test "in the absence ofa clear holding from the California Supreme Court." ilLozano v. AT &
T Wireless Servs., rnc., 504 F.3d 718, 736 (9th Ci(. 2OO7l. Because the California Supreme Court did not make such a
dear holding about the viability of lhe FTC in Nationwide, the only two tests applicable in this Circuit are the
tethering test and the i-tsouth Eoyft':Stote Fsrm balancjrg test.

The determination of whether a practice is unfair under the UCL is a legal question decided by the court, not a

hctual question decided bya jury. i'Notionwide Biweekly, g cal.5th at 304,261 Cal.Rptr.3d 7L3,462 p.3d 46t.
Norertheless, at this stage, the Court still presumes the truth of the allegatiomin the FAC, as weighing evidence is

not appropriate in assessing a motion to dismiss. Ste,nie,919 F.3d at LL6o; l'-Bubenstein v. Neimon Morcus 6tp.
LLC, 687 F. App'x 564, 566 (gth Cir. 2017).

Specifically, in ?- Morina Point, the Court beld that a landlord couH not discriminate against children b6ed on the

arbitrary generalization that all children are noisy and disruptive, and in laCandelore, the court held that Tinder
could not base its pricing structure on a generalization about younger users' income. Other California courts have
found that age discrimination is acceptable in certain circumstances and does not violate the Unruh Act. For

instance, providing a discount to senior citizens who are likely on a fixed income, or making a fitness club more

i*nancially accessible to younger members are socially desirable prdctices and not "arbitrary disc mination." see

f-Sturkmon v. Mann Theatres Corp., 227 Cal. App. 3d 1491, 1499,278 Cal.Rptr. 543 {1991); t'<lsvorsky v. W.

Athletic Clubs, \fic.,242 Cal. App. 4th 1386, L4t,5, L95 Cal.Rptr.3d 706 {2015).

The Court is in no way offering an opinion on whether such a law would in fact be unconstitutional but is rather
observing a significant policy and Constitutional issue that the California Legislature would likely consider if it were
to regulate email providers as common carriers.

A plaintiff may still bring a claim under the UCL even if it has not suffered harm as a consumer or competitor. "[A]
private plaintiff has stalding to bring a daim under the UCL - if he or she has 'suffered injury in hct and has lost

money or prop€rty as a result of [the] unfair competition.'" t* Morgan v. AT&T Wireless Servs., lnc-,177 Cal. App.
4th 1235. 1253,99 cal.Rptr.3d 768 {2m9) (quoting Cal. Bus. & Prof. code S 172M, as amended by Prop.64,5 3). ln
a recent opinion, the Califomia Supreme Court determined that a plaintiff may assert a violation of the law on

betatf of consumers, so long as the plaintiff has also been harmed in some. but not necessarily the same, way.

l.."Califomia Med. Assn. v. Aetno Heafth of Colifania hc.,14 Cal. 5th 1075, 1090, 310 Cal.Rptr.3d 415, 532 P.3d 250
(2023) fUCt starding can be based on an organization's diversion of r6ources in response to a threat to its
mission."l Howelrer, the allegedly unfair practi€e must still harm c(ns ners G conpetitds in order to violate the

UCL see l"]ld {despite resting its own standing on a diversion of resources theory, the plaintift argued that the

Republi:an Natk nat Commiflee v. Googb LLC, _ F.Supp.3d _ (Ar24)

a
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Republban National Committee v. coogle LLC, - F.Supp.3d 
- 

(2024],

insure/s policy harmed participating physicians and interfered with their medi(3l judgementl; Logrisolo v. N. Am.
Fin. Corp.,96 Cal. App. 5th L178, 1192-95, 314 Cal.Rptr.3d 94L 120231, rcview denied lFeb. 1.4, 20241(finding that
while the plaintif6 had established a suficient economic iniury, they had not sumciendy alleged an actionable
unfair business practice where they could not show that the defendant had any oblEation to have a lender license
and did not misrepresent its license status to consumers).

The RNC has also daimed that Google misrepresents tlle nature of its servic€s to users. (FAC tl 151.) However, this is
fundamentalv an allegation of Aaud and the RNc has fuiled to plead fucts sufficient to meet the Rule 9 fraud
pleading standard, nor has it alleged that the us€rs relied on these misrepresentations in choosing to set up a Gmail

account, as the Court noted in its pdor Order. (Order at 36-37.1 See 7-O'Connor v. Uber Techs., Inc., 58 F. supp. 3d

989, 1003 (N.D. car. 2014).

End of Dccxment @ 2024 Thornson &euter5. No claim to odginai U.S. GovernmEnt Worl6

o 2c24 Tilonrseri Reulers- l.io cJaim ic +rigi*al U.S Gaternnstll vl&)tks
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Doe Through Ro€ v. Snap, lnc., 144 S.Ct 2rlg3 (Mem) (2024)

30 Fla. L. Weekly Fed. S 616

q4 S.Ct. 2493
Srpreme Court of the United States.

John DOE, THROUGH Next Friend Jane ROE
v.

SNAP, INC., dba Snapchat, L.L.C., dba Snap,
L.L.C.

No. 23-961
I

Decided July z, zoz4

Case below, 202i \\'L {17.1061

Opinion

The petition for a writ of certiorai is denied.

Justice THOMAS, with whom Jusice GORSUCH joins.
dissenting from tlrc denial of ceniorari.

When petitioner John Doe \ryas 15 yeaIs old, his science
teacher groomed him for a sexual relationship. The abuse
Eas eryos€d after Doe ovedosed on prcscription drugs
provided by tbe teacher. TIE leacher initially se.duced Doe
by' sending him erplicit conteat on Snapchal. a
social-media platform built around the featue of
ephemeral self{eletilg nressages. Snapchat is popular
among teenagers. Ard, because messages sent on lhe
plafomr are selfdeleting. it is popular among sexual
predalor as well. Doe sued Snapchat for. among other
&ings. negligent d€sign under Texas law. He albged that
the platform's design encourages miro6 to lie about tlrcir
age to access the platrorm, and enables adults to prE
tpon them thrcugh the self{eleting message feanre. See

Pet. for Cert. 14-15. Tb€ courts belory concluded that S

230 of the Communications Decencv Act of 1996 baIS

Doe's clairns. | 'r7 U.S.C. \ "ll(). The Coun of Appeals
denied reheadng en barrc over the dissent of Judge Elmd
joined by sir otlerjdges. 8tt F.'lth l(x,9 (2023.i.

The Court klirrcs to grant Doe's petition for cetiorari.
In doing so. the Court chooses not to addrcss rvhether
social-media plaforms-some of the la.rgest and most
porverfirl companies in lhe world---*an be held
rEsponsible for th€t olI.rt misconduct. Se'ction 230 of the

or user of an interactive computer seNice shall b€ teated
as the publisher or speaker of any infonn4tion pror ided

bl another inforuntion coflenl provider." f S 2J0(c)rl ).

In otlrer words, a social-media platrorm is rpt legally
responsible as a publisher or ryeaker for its users' contenl.

Notrithsfaruting -gE slahrte's nam)w focus, loner courts

ha!€ interyrcted l-'N 2:10 to "confer s*€eping irmnunit} "
for a plaform's own actions. flalvarebytes, Inc. r.
Enigno,\ilivara Group [,'5,!. l.L('. -\92 U S. 

-.
-, 

l4l s.ct. 13. 14. 208 L.Ed2d lgi (21t2o\
(statetrEnt ot THOMAS. *7,,194 J.. respecting denial of
cemorari). Courts have -e.{ended l"* S l1o to protect
companies from a broad array- of tnditional
productdefect claims." 1d- at 

- 
- 

-. 
llt S.Ct ,l

l? (collecting examples). Even when platrorms have
allegedly engaged in egregious. intentional acts-such as

'deliberaiely ffuctullng]" a website *to facilitate illegal

$run tratrrckug"--?latrorrs llave srccessfrrlly *'ielded

l"-$ 230 as a shield against suit. 1.1, at 

-. 
lll S.Ct al

l7: see llric r'. Facehutk.595 U. S 

-, -. 
l+2 S.Ct.

1087, 11)88. 212 L.Ed.2d 211 \2(122) (statement of
Tr{OMAS, J.. respecting denial of certiorari).

t--:
The question whether f'S 23() immunizes plaforms for
their own corduct warrants the Court's rcvie$. In fac1.
just last Term. th,g"-_Court grdnted certiorari lo consider

rvhetlrer ard bow i- l\ u:o applied to claims tbat Google
bad yiolared the Affiterorism Act by rccommeding ISIS
videos 1o YouTube users. S€e Oon:alez v. {itxryle L}.1'.
598 U.S. 6t?. 621. l.t3 S.Cl. I191. 215 L.Ed.2d 5-5-5

(2023). We were unable to rcach f=S 230's scope,
hotrrrcr, because the plaiffis' clairs would bave faiH
on the rnerits rcgardless. See i/., at 622. 1.ll S.Ct. tl9l
lcittng l'":7 nitt"r, lnt. t,. '!oantrch.598 U.S. d?1, l+l
s.cr t2(r,, 2r5 L.Ed.2d .14{ (2023)). This peritbn
presented tE Coult with an opportunity to do- what it
could no1 in Conzolez and square\' address l";i5 zio's
scope.

Although thE Court denies certioran today, there will be
other opportunities in the funue. But make m mistake
about it-therc is danger in delal'. Social-nrdia plafomrs

have irrcreasing!' used f':"s 230 as a get-out-of-jai1 free
card- lvrrn),platronns claim that users'content is lheir
o*rr Fi$t AnErdm€nt sp€ech. Because platfoffls
organize us€rs' content inlo newsfeeds or otler
compilations, th argument goes. pladorms engage in

conslitutionally protected sp€ech. See l'- rlftrr;dt, r'.

\ret{-}ut!ce. 601 U. S. l-l{ S.Ct 2.-18i. 

-.
Co mmunicalions Decencl Act states tltat ''[n]o
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- 
L.Ed 2d 

- 
t202.1). wllen it comes time for

pladorms to be held accountable for their websites,
bo$ever they argue the opposite._Platforms claim tlat
sirrce thy are rro, speakerc under i;*. 23(). tkr. canmt
b€ subject to an!' suit impl-icating users' conted, e!'en if
lhe suit reYolves aound the platrorm's alleged
miscondwt. See 11r.re.595 U.S. at t-2. l+2 S.C1. at hl8tl
(statement of THOMAS, J.). In the platforms' world, they
are fullv respomible for their websites \rhen it rcsults in
coostiltrional protectiom. bu1 the monEnt that
resDonsibility could lead ro liability-. thY can disclaim

any obligations and enjoy gEater plotstions from suit
than nearll' any other indush-y. The_Cowt should consider

if this state of aflain is rvhal l--.r 2ltt demands. I

rcspectfr ly dissent from th denial of certiorari-

A|l Citatiotrs

144 S.Ct. 2493 (Mem), 30 Fla. L. Weekly Fed. S 616

End of Docum€nt O 2024 Thornson Reote6. No claim to original U-S- Government wo*s

WESAASf €) 2024 Thsmso* Reuisrs. 
''l+ 

clairrl to cl-igine: ii S. Gcvet4!ne,.)t \FJo*s
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